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(S&l^GiHEN the Right of the Author in 
mS V Gl his Copy was firft agitated» I con* 
@mC^ fcfs that I was prejudiced in its 
Favour. I confidcrcd it as the nobleft In- 
heritance which could be tranfmitted to 
Pofterity. If the Law was fo follicitous in 
protecting that Proper^ which was fre- 
quently acquired by Fraud» Rapine and 
Extortion, what Reafoh could be afligned 
why it (hould abandon, to every Invad^r^ 
Literary Property, which being die genuine 
Ofispring or the Mind is more peculiarly 
our own. Such Refledions as thefe occur 
to cveiT one at ^ firft View* Butwhea 
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{[would have examined the Principles on 
which it was founded» they proved fo un- 
fubftantiali fo void of Reality» that thev 
eluded my Search. In the ' Courfe of this 
Inquiry, I was forced to exercife a Poetical 
Faculty in gplving Limbs and Features to 
this airy Phantom, that I might the more 
eafily combat it ; that is, I fuppofed it to 
. be endowed with Qualities not fuch as really 
exift in it (for it is imaginary) but witn 
thofe which are generally attributed to it. 
In inveftigating the Nature and Limits of 
- any Property, if it be rtaU the more we 
contemplate it the greater Certainty we fhall 
£nd ; on the other hand, if it be cbimerical 
fuch a. Refearch. will lead us into Doubts 
and Perplexities, Contradictions and Ab- 
. furdides. Let us mark the Analogy, and 
cbferve the Difference between tliis and other 
Property. The QuefHon is as follows. 

Whether at Common Law an Author 
and his Afligns have a perpetual and ex* 
dufive Rij^ht of felling and vending his 
owa Works ? In the Difcufiion ot this 
Queftion, it is necefTary to inquire whether 
% Property may be obtained in a Copy» and 
if. it may, whether fuch a perpetual ex« 
^lufive Right may be founded on it. 

PRojrxRTY is either corpor^ or incor- 
poceaL It may be again divided into ori- 
ginal and derivative. It is admitted that 
doaFlropjerty principal^ coniifts in^th^ Ideasi 
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tho* it be likewife inherent in the Form and 
Compofition of the Piece by which it is 
moil eafily diftinguifhed and afcertan ed.^ 
Therefore it is incorporeal, yet it totally 
differs from every other incorporeal Right 
which the Law acknowledges either eri^ 
ginal zs Bonds, Contrads and Obligations, 
(for thefe arife from Compadt and Agree- 
ment of the Parties) or derivative^ as R£» . 
tovers, Advowfons, and Rights of Com- 
mon, which imply a prior Property from 
whence they iilue. A Manor muft be 
. created before the Right of Common caa 
fubfift } nor can Eftovers be g an ed 'till 
^Property is firft gained in the Wood s a 
Church muft be endowed, e*er the Right 
of Prefentation arifes. This original ii^cor-^ 
poreal Right, if it exifts at all, muft ne- 
ceflarily partake of the Nature and Qualities 
of a corporeal Property. A ftl'ange Phae« 
nomenon ! 

An exclufive Property cannot be obtained 

in every Idea that we perceive^ nor in every 

Sentiment that occurs to us ; becaufe Na* 

ture has framed us with fimUar Organs, ib 

that the fame Objedts muft neceftarify make 

£milar Impreflions on themy ** It may be 

faid, that ^y~ Labour and long Study 

we may deted the hidden Qualities, and 

difcover the remote Relations of Things,- 

which if we publifti for the publkk Gom« 

we may' daun a Proper^ in them, to. 
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^' which we are intitled as to corporeal 
*' Things by Occupancy and Improvement/' 
Be it fo* Therefore Sir Ilaac Newton 'dc^ 
monftrating on the Principles of Geometry^ 
the Laws of the Univerfe^ and the Pha^ 
nomena of Light and Colours, has acquired 
an exclufive > Projperty in them by Occu- 
pancy» as the firu DUcoverer, then by em- 
ploying his Labour on that which was of 
common Right he has converted it to his 
own Ufe and Emolument* It (hall be go<- 
verned by the Rules of other Property. 
As if the Children could inherit, or the 
Wife was dowable of his lofty and fublime 
Conceptions. This ideal Property eilentially 
differs from the Property or corporeal 
Things, infomuch that jn the latter what 
is already acquired to us, cannot become, 
the Property of a Stranger by his implov- 
ing more Labour on it. If any one witn* 
out my PermiiHon builds on my Soil, or 
cultivates my Land, he can neither claim 
the Houfe or gather the Fl-uits of his In- 
duftry. It is otherwife with refpe£t to in- 
tellectual Labours, we may improve the 
Diicoveries of others without invading their 
Property. The Intereft of Literature de* 
mands it. The Learning of the prefent 
Age may be coniidered as a vaft Super- 
ftradure, to the rearing of which the Ge« 
ttiuflb of pail: Times have contributed their 
Proportion df Wit and InduAry i to what 
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Purpofe would they have contributed if 
each of them could infift that none (hould 
build on their Foundations ? We may de^ 
rive^ a Property from the Ideas of others^ ^ 
not only by improving and adding to them^ 

' but meerly by employing more Labour oa \ 
them. Thus the Tranuator gains an In« 
tereft in the Ideas of an original Author, 
perhaps contrary to the Will of that Au« 
thor 1 whereas in real Property the latter 
Right muft flow from the Ad of the firii: . 
Proprietor. Whence arifes this notable Dif- 
ference ? from hence» if I miftake not, that 
in ideal Property the derivative Right neither 
dimini(hes nor fubftrads from the original 
one, therefore there is no Injury done. It 
is otherwife in real Property, where the 

« former Right diminifhes in Proportion as 
the latter increafes. Hence the Confent of ' 
the firft Proprietor is neceflary. I admitted 
but now for Argument's fake, that an ex- 
clufive Property might be acquired in our 
Ideas by Occupancy and Improvment. Who- v 
ever will conuder the Dedudions that have 

^be^n made from thefe Premi&s will find 
them repugnant to every eftablUhed No- 
tion of Property. If the true and peculiar 
Property in the Book is inherent in the 
Ideas, and is gained by Improvment, Whence 
arifes the Right of the Tranflator ? If by' 
Occupancy, whence the Right of the Im- ' 
prover ? Can there be many original ex« 
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clufive Properties dl exiftlng in the fame 
Sul']cd» feparate and independant ? It is 
an Abufe of Words to call that a Property 
which every one may feize at Pleafure, and; 
enjoy .in common with the firft PoflefTor. 

Again, everything fufceptible of Pro- 
perty, which lies unpoflefled, according to 
the Law of Nature, may be gained by Oc- 
cupancy : By the common Law of Eng-' 
land it refls in the King, tho' the Subjed 
an ipecial Cafes may be an Occupant. So 
no Species of Property in this Country is 
without a Proprietor. To whom then do 
the Copies of antient Authors appertain } 
The firft Proprietors and their Reprefenta-^ 
tives are long iince no more. They are not 
a Derelict, neither is there an exclufive Pof- 
ieflion gained of them ; for the Bookfellers ^ 
daily muldoly new Impreffions without Re- 
f&aint. . Tne Ririg indeed bath at Times 
granted by Patent an exclufive Priviledge 
of publifliing particular Editions. This a* 
fedts not the Copy, but the Manner and 
Form of Printing i fince it reftrains not 
any Perfon from puUi(hing other Editions 
of the fame Aumor. Hence it follows, 
that the Copies of antient Authors (and all 
Copies are of the fame Nature) are no more 
fufceptible of Properhr than the Elements ' 
of Air and Water,, wnich are for the com-> 
mon Benefit of Mankind* 
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Let us put the Cafe ftrongcr. Suppofe 
z grave and perhaps a reverend Commenta^ 
tor bad difcovered in the Duft of fbme old 
Libraryi a Manufcript of Menandtr % with 
what Extaiy would he feize this valuable 
Acquifition } What a Field of Griticifm 
Would it difcover to him ? much learned 
Pains would be employed on the Pundlua- 
tion ; many refined Conjedures and verbal 
Criticifms would be difplayed on the Text; 
At length it is publiihed. The Editor could 
not even in this Copy derive to himfelf aa 
cxclufive Right by Occupancy or Improve- 
ment } nor can the King grant to him the 
fole Right of printing it for a Term of 
Years ♦ i becauje be is not the Itroentcr^ mr 
is it of a publick Nature and Importance^ re^ 
lating to the Good and Benefit of the Subje^. 
Tho' it muft be admitted that the 0>. 
•^' pies of antient Authors cannot be exclu* 
^ lively poflcflcd, yet the Tranflators of thefe 
Autnors claim a Property in their Tranfla- 
tionsi founding their Right on a meer 
Nullity. 

^ Hitherto I have admitted the Prin- 
' ciples on which this ibntaftick Proper^ is 
founded. I have purfued them in ueir 
Confequencesi whicn have appeared incon^ 
fiftent with themielves, and repugnant to 
every other Species of Property. It ma/ 
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, oow be proper to take a View of the Prin« 
' dples from whence theie Confequences have 
been deduced^ if the^ fliould appear as fri* 
volous and unfubftantial, our Judgment muft 
acqiiiefce in a full and fatisfittlory Con« 
^yi^ion. . 

It 18 fald that this Property principally 
esdfts in the Ideas, tfao' it be likewife in- 
herent in the Form and Compofibon of the 
Piece by which it is moft eaiily diftingui(h^ 
and afcertained. 

Lbt us firft examine whether our Ideas 
are fuiceptible of Property. Simple Ideas 
being obvious to all, cannot be exclufively 
poflefled by any. *< Perhaps it may bs 
^* faid, that the Author claims a Property 
*^ in the Knowledge, Sentiment, and Doc* 
'* trine, contained in his Book/* All thefe 
are compofed of fimple Ideas^ and arife 
from our Perception of their Agreement or 
Difagreement. Perception is a Power or 
Qjiauty of the Mind. To poflefs this 
Power exclufively, is to reftraio all Men 
from exercifing their Faculties on thjeir own 
[Ideas. Perception is an Accident, the 
• iMind is the Subftance. Perception is an 
Acceflbrv, the Mind is the Principal. It 
Is abfurd to claim a Property in the Accef&ry 
or Accident, when the Subibmce or Prin« 
dpal is incapable of it. , Therefore we can- 
not pretend to linut Mankind in the Exer* . 
_ €1^ of ibdr Faculties, 'till we hjfivc proved 
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ourfelves intUled to a fpecial Property in 
their Minds. 

If a Sentiment) Thoughts or Do£trine» 
b capable of Property^ it is neceflary that 
the Proprietor (hould fignify to all Men his 
Intention of converting it to his feparate 
Ufe. Otherwife he cannot complain of a 
Trefpafs. In corporeal Things this is done 
by Occupancy* If two Perfons in a Stato 
ot Nature, (hould have been willing to^ 
poflefs themfelves of the fame Fruit or 
Animal, the Difpute muft have been dc« 
cided by the Strength and Courage of the 
^ Parties. To prevent , Hatred, Animofity» 
and Bloodfhed, Mankind tacidy agreed^ 
that what could not be enjoyed by alU 
ihojuld become the Property of the Firft-^ 
Taker. This is the Ori^ of Property. 
The Principle on which it is founded is ' 
an excellent Rule to dired us to its Ob-? 
jed. No incorporeal derivative Right 
which the Law has hitherto acknowledged^ 
oan be poifeiTed by different Proprietors, iQ 
that the Rieht of one neither dimini(he$ 
the Right of the other, nor both together . 
fubftradt from the corporeal Eftate oa 
which they depend^. But a Sentiment or 

Dodrine may, at the iame infiant> be en«p 

• 

* For Inftaactf, Avci«l Ptrlbat dalm Eftovcri ia s Woo^ 
if'theiebefolEeiciit ibrall, ditfeRiglitt istnftrt bm om 
with anochcrt Bot the Bftate of tht Owner li kA VilisUt 
itt Rropocdoii»to dM Nonber o£ CMsissti^ . <^'.. 
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j^joyed by. all Men. One might as well pre« 
tend to exclude all others from the Benefit 
c( a refreshing Breeze, 6r the View of a 

- beautiful Prof^d : Becaufe we firil felt the 
one» or faw me other. What Title can the 
Proprietor of an Original Sentiment, derive 
to himfelf from Improvement? He has 
difcovered this Sentiment, by exerdfing his 
Faculties about his Ideas : And has com* 
municated it to all Men; whofe Minds 
tnuft neceflarily perform the fame Opera** 
tion in perceiving it. Thus all equally im« 
proving it, have an equal Tide. 
. As this Property cannot be acquired by 
Occupancy or Improvement, fo the pre* 
tended Proprietor cannot by thefe Means 
iignify t6 all Men his Intention of appro* 
pHating it. The only Method taken to 
deprive Men of the common Ufe of a 
Sentiment, is by publiihing it to all 
Which is abfurd. • 

' It is evident, that the Property of the 
Book e\ifts not in the Ideas, nor in the 
Sentiniient or Dodrine compofed of them, 
much; left can it exift in the Form and 

■ Compofition, for that is an Accident which 
toever can be the Subjed of Property, of 
which the Subftance is incapable. 

Admzttino the Author's Property m 
hh Copy, (the contrary of which nas oeen 
fully proved) I will examine whether it bq. 
6xak * OD* as will fopport a perpetual ex» 
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clafive Right. I will confider by the Wa^ 
what has been advanced in its Favoui 
by the Author of A Letter to a Member oj 
Parliament^ whofe Arguments may be fairly 
reduced to this Pefition : 

A Literary Composition is of com^ 
mm Vtilitv^ and its Pojfeffion eajify afcertained^ 
therefore tt is fufceptible of Property. 

To prove a Thing fufceptible of Pro* 
perty, it muft be demonftrated not only to 
be of common Utility, but that a reftrained 
Ufe and feparate Enjoyment of it is more 
beneficial to Mankind, than a common and 
free Participation. For inftance. Seas, Lakes^ , 
and Rivers, are eilential to the Life and 
Exiilence of all Animals. PofleiCon may 
be taken of them, and their Limits marked 
out ^. According to the Law of Nature, 
they lie iaxiominpn. By the Law of Eng^ 
land the Subjedk may poflefs a Fifliery, or 
the Soil of a Lake or River. But he can* 
not Claim the Water itfelf, much lefs hinder 
the free Ufe or Navigation of it« Is not 
Water in its Nature as capable of being 
poflefled as Land?. Certainly. But the 
general Intereft of Mankind, which re^ 
ftrains the common Right with reiped to 

• 

* StvcrtI Nationi cxtrdft DomiakMi otcr many Sesii 
Bni thU Doninieii firft troft cither fiooi t nJoaUt Cofi* 
iideimdon 15 all odiar NatioQt» fiidi u ftooriiif dMi Saaa 
from Piraio, or b/ keeping UghiMonbh er mm Afrtt* 
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]^aiid demands the free and promircuoui 
Ufe of the other Blements. So if this 
exclufive Property be prejudicial to the Ad^- 
vancement ka Learning, or if it be ex« 
tremely difficult to be afcertainedi the Law 
will not afford it Countenance or Pro- 
tedion. 

First, of the Difficulty of afcertaining 
Literary Property.<-*-Whoever reflets on the 
Number of excellent Books that have been 
written on every Subjedt, and compares 
with them the Proaudions of modern 
Authors, will find very few of the latter, 
whofe Sentiments are new or original. 
Authors who feck Redrefs for Invafion of 
their Property, muft prove the Originality 
of their Sentiments. This, as a FaS muft 
be fubmittcd to the Diicretion of a Jury. 
It may perhaps be difficult to determine, 
whether an Author would be more em« 
barafled in proving his Cafe, or the Jury 
in giving their Verdidt, eipecially, if the 
Subjed of the Compofition be an abftrad 
Science. If an Improvement is made on 
the Difcoveries of another, may a Suit be 
inftitutcd for a literary Trefpafs? Admit** 
ting in favour of Learning, that a reafon- 
aUe Improvement might intitle us to a 
Proper^ in the Ideas of another, how ihall 
the juu Denees be afcertained ? By the 
Law of 'Engumd the Judges can alone de-^^ 
teraiine WMt is reafooame and what'^un^ 
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feafon&ble. Learned las \hcy itt^ ihtf 
snuft: be unequal to fuch a Tafki whicii 
requires univerfal Readingi and univerfal 
Knowledge. The Courts of Wefttmnjlet 
Mrould be filled with Suits hitherto unheard 
of. Poet would commence his 
againft Poeti and Hiftorian ^gainft 
riany complaining of literary Trcfpafles* 
Juries would be puezledi what Damage to 
give for the pilfering an Anecdotei or pur* . 
loining the Fable or a Play. What ftrange 
Changes would necefTarily enfue. The 
Courts of Law muft £tgely determine' 
Points in polite Literature, - and Wit be 
entered on. Record. 

In order to afcertain the true Meafure 
cf.Damages, it muft firft be difcovered 
wherein the Property lies. It has been 7 
proved not to inhere in the Sentiment or^ 
boArine, tnuch lefs in the Form and Com* 
pofitibn of the Piece. Let us fuppoie for 
a Moment, that it varies according to die 
Nature of the Work, but that it is always 
to be there found, wherein the excellency 
of the Book confifts. In Poems and 
Orations, the Property exifts in the Har- 
mony of Periods, the Elegance of Didioii, 
and Propriety of Metaphors, fometimes in 
the richnefs .of Invention, and turn of , 
Thought.' In Plays, Novels, and Roman* 
ces, it (hould be difcovered in -die Trudi 
of Cbara^er, the Vem .of Humour,- thd 
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' Sendment and Condud of die Story. All 
tiieie are written more for ' the Entertain* 
tnentt than the Improvement of the Rea- 
der. But as common Utility is affirmed to 
be the Bafis of this Property, the Law will 

5roted: it in Proportion as it is ufeful. 
4eer Pieafure is not the Objed of the Le- 
giflature. The Law will no more reftrain 
us from intermeddling with their Property^ 
than from interctptine a beautiful Proipeft 
feen from our Neighbour's Houfe ; fome« 
thing, indeed, may be al!edged« in Favour 
of Mathematicians, Lawyers, and Divines, 
^nd all others, the Merit of whofe Com- 
pofitions lies principally in the Sentiment 
and Doctrine, becauie their Wot ks are cal-> 
culated for the Improvement of Mankind 
and good of Society. But to Point out 
their ^veral Excellencies, and thereby de- 
termine the Magnitude of the Injury re« 
ceived from the Invafion of Property, would 
be a perplexing Tafk to the mod learned 
Jury, or the mod difcerning Judge. 

It will be neceflary to deduce the Hiftory 
of literary Property, to trace its Origin, to 
examine the Opinions of the politeft 
Nations of Antiqui^, and to point out the 
Time preciiely, wnen the Notion, of the 
Author s perpetual exclufive Right firft a« 
rofe. I will then enter into a DiCquifidon, 
whether it bath been favourable or pr^udi« 
Ciai to tbc CauTe of Literature* In dift 
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Cuffing this Point, I (hall chiefly confidcTt 
what Influence it has had on thofe Authors 
who fubfifh by their Pen : Such as Poets, 
Hiflorians, and all thofe who treat of 
popular Subjedls. The abflrad Writers ex^ 
pedt but little Profit from the Sale of thdr 
Works, becaufe they addrefs themfelves to 
the Apprehenfions of the few. 

The Hiftory of Literary Property. ' 

HE firfl Bards flroUed from Houfe 
to Houfe* In thofe hofpitable Ages» 

'^ ihe Doors of the great Men were always 
open to them» at whofe Tables they came 
OS welcome Guefh* When they had par-* 
taken of the Repafl» and cherifhed their 
Genius with free Draughts of Wine, they 
fang the warlike Exploits of their Hofl, or 
celebrated the Valour of his Anceftors, 
little dreaming of Property in thofe unpre- 
mediated Strains which flowed from the 
Warmth of (heir Fancy. In procefs of 
Time» when Arts were more cultivated, 
and Men became civilized. Poets demanded 
ft Price for their Labours. For the Trade 
of an Author is very antient. Pindar 
would not compofe an Ode in Honour of 
a Vidtor in the Athletic Games, for a lefi 

' Suoi than the mofl; f:minent Statuary would 
have demanded for a. Statue of exquifite 
Workmanship. He would truft IndMd to 
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die Generdfi^of & King, recpmmending 
at the iame Time, the princely Virtue of 
Munificence. Sometimes the lyric Poets, 
the dramatic Poets, always contended with 
a View of gaining a Prize, propofed by one 
or other oTthe Grecian States. The Rhe« 
toridans, as Lyctos and ffocratts, fubfifted 
partly by keeiping an Academy, partly by 
compofing judiciary Orations for either ■ 
Side, as uiey were retained. It has b«n 
known, that the fame Rhetorician has com- 
poled Orations for PlaintifT and Defendant 
in the fame Caufe. Some Authors, parti- 
ctAarly the HiAorians, have been influence^ 
by nobler Mouves than a Defirc of Gaini. 
It was Reward enough to Hend^us and 
HhuyMdeSt to recite ueir Hiftories at the 
Olympic Games, where they received the 
united Applaufe of alTembled Greece^ 

At Rome dramatic Pieces were exhibited 
to the People, at the private Expences of 
the Officers of State, and they were com' 
pofed at a fixed Price- for that Purpofe. 
After the Introdu^on of the polite Arts, 
there were few of the great.Men who ■ did 
not dedicate their leiTure Hours to Philoib* 
phy or the Mufes. Hence Authors were 

fenerally encouraged, and they frequendy 
orrowed their Patron's Houres to redte 
their Compofidons to numerous Audiences, 
by which they acquired^ both Money an4 
Reputation. '; "^1 :/ " 



tt is evident^ that neither the Aurora 
toor their Afligns, in the Republics of 
Gnece.znd Rome^ ever claimed an exclufive 
Right in their Copies after their Publican 
tion. I challenge the Advocates of this 
fipccies of Property, to cite a Paffage from 
the Laws of thofe States, where it is dired*^ 
Iv or indiredly countenanced. In the In-^ 
iritutes the contrary is expreiTed } If TUtfui 
compofes a Poem, a Iiiftory, ot Oratipn^ 
on your Paper, you arc ftill the Proprietor 
and not TiViW, for the Writing is but ac*^ 
ceilbry. An Opinion truly abfui^d, but it is 
fufficieht to prove the Sentiments of the 
Antients with refpe& to Literary Property. 
I will admits that ^n Author who com* 
pofed a Poem for a fixed Price, might 
nave inftituted a Suit for the Performance of 
theContradi It may now be proper to 
enquire^ whether this perpetual exclufive 
Right tends to promote tne Caufc of Learn- 
ing. Or whether antient or modern Au-*' 
thors have the greater Incentives to exceL 
Authors are influenced either by a Love of 
Fame, or a Defire of Gain, and fometimei 
by both. As either of thefe Pai&ons pre^ 
dominate, the Compofitioh is more or lefs 
excellent The Antients Were fmitten with 
a Love of Glory j if they had a Defire of 
Gain, it Waa a fubordihate Pafiioni not 
, owinr to a ibrdid Difpofition, but to the 
low Eftate in which JPortune had placed 
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tfaem» ' The Prizes propofed by the Grcdan 
Statest ekdted the nobleft Emulation. The 
Poets exerted the utmoft Powers of their 
Geniujs; either to preferve. the Reputation 
.vrhich they had acquired,* or to tear the 
Iraurel from the Brows of tlieir Competi* 
tors. To this may be attributed the ex* 
cellency of the GrmVm t^oets. 

' Graiis^ lagimum^ Gratis didit ore rotundd 
' Mufa hfui^ pneter Laudem nutltus avaris. 

Th£ Romans took a different Courfe. 
Their excellent Writers; by the Liberality 
of their Patrons, were placed in a State of 
Affluence: So th^t tliey had leifure to 
poli(h and ^refin^^ thfiir Compofitions. 
There was a mufual Exchan]^ of Benefits 
between the Author and his Patron. The 
Patron conferred Riches on :the Author, 
"which was requited with Fame and Immor« 
tality.' Unhappily this Projcdt of En- 
couragement lucceeded not (o well. Qrj- 
titude, and the Ambition of tranfmitting 
bur Name to Pofteritv, are feeble Excite-^ 
ments to the exerdon of our Faculties, 
when compar9d with the noble Rivalry that 
iiri>rifted between the Grecian Bards. Ppets 
are an idle Race of Men. They are no 
fodmer at their eafe, than they are f^jtigued 
widi .the Labour of. Compoung. Ikrace^ 
who at firft fubfifted by Writing^, has the 
Impudence frequently to.Compliun of hit 
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Lazmefsi when by the Munificence of 
Macenas^ he enjoyed an ample Revenue* 
-This is perhaps the Reafont why the Gr^ 
tians excelled' the Romans in Connpofition; 
In England^ the revival of Letters waT^. 
co-eval with the Introdudioq of Printing* 
Our Authors had but little Encouragement^ 
cither by public or * private . Liberality. ^ 
A Cuilom then firft arofe, by which they 
claimed the fole Right of multiplying Im«l 

IytfiffioM of their Books* Authors by theif i 
ittle Attention to their AfFaics, v^ere gene-^ 
rally in diilrefled Circumftances^i . They 
could not wait the flow returns of Profit^ ' 
arifing from the Sale of their .Works ; but 
were obliged to fell them to the Bookfeller 
for a grote Sum, which might relieve dieir 
prefent Neceflity* From that. Inftant the 
Author became a Slave to his Bookfellert ' 
who eflimating Wit ' and Learning - by tho ; 
Bulk» impofed the fevereft Tafl^.; HoW . 
could any Thing great or nobk be expedfced 
from Writers, wnofe Genius was depreflcdi .; 
and Spirits broken by this Oppreilion. : 

NoTwiTHSTANDZNO this we may boaft 
of Sbakefptare^ Otway^ znd Dryden, who 
tho* they fubiiiled by their Pen» . might vlo 
in Genius with the greateft Poets ^ ot.Anti* 
quinri. " Unhappv indeed, that;they had not 
Leimre to polim and refine their WorkSi 
that their Poverty, obliged them to Hunu>ar« 
iaftead of. correding tho XaiU; of . the 
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Ftople. • To this imaginary Right, we ma^ 
attribute the want of Elegance and Correct- 
nefs in ow Ef^Kjb Authors, who have fubf 
fiiled by Writing, to \ this : mav be attri-r 
bated their Servitude to Bookfellers, which 
of all others, to a liberal Mind, is the moft 
intolerable^ 

; This perpetual exdufive Right, could 
never be executed, till the Art of' Printing 
was ino-oduoed* The great Labour ot 
Tranfcribing fo much, inhanced the Price 
of each Book, that the Purchafers were 
few^ and the Gains of the Author fmall. 
This I apprehend to be the Foundation of 
the Right : When Printing was introduced 
Into England^' it became a Part of the Pre- 
rogative*^ In Virtue .of .which itU Bookt 
were licenied, and diis Licence was Con«« 
Arued to extend to the Author ^lone and 
his Affigns* ;r When the Prerogative was 
limited, and the Liber^ of the Prefs eftab-s 
1 liihed, thiS' Right muft of Neceflity vani(h« 
I w But the Right of printing Bibles, Books of 
Con^mon Prayer, and Law Bocks, are ftill 
' veftoijn the King, and have been granted 
by him at different Times. * This Right la 
purely founded pn Maxims of Policy, be-t 
eatiie thefe Books are of public Importance 
Matters of public Condem,, and Thing* 
tfaitu relate to-Government,«< Were never Id^l 
fo any Man's liberty to print that would. 
; Tl»i| W»W!t 1*8 n»dc » f recoientift Fwow 
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t>f the Right claimed in other CopiM, m 
ibnd on a different Foundation. 
Thi« therefore is a nev Right> ^ 

y"^. within the Time of Memory ; but no pri^ ^ 
£inal incorporeal Right, which is not foundr 
ed on Agreement cf theParties, can at jthit 
Day be created, x What , nu.n(u:couB Incoinr 
veniences woujd arife^ if evetiry Man could 
at hit Pleafure, create a new Species of Pror 
perty, to the Support of which he might 
ipemand the Aid of the Law»> hQwever rer 
pugnant to its Principles! As. it the wild 
Imaginations of Men were to contjroul the 
|!^W| anil not the Law to curb theif Extra*^ 

\J vagaiicies. /'The Courts havQ been ever 
jealous of hew InventionS4^:<ven of thoie 
which are founded on its moft unqueftioned 
PrincipleSi 'till Experience and length of 
Time has given tnem a 'SandioUf The 
perpetual exclufive Right of which we now 
treat, hath as yet received . no Counter 
nance from the Courts^ and it has been de- 
monftrated to be incompatible with overir 
legal Principle. It is obfervablci that . it 
-may as well be extended to many other 
Things whicb were never as yet imagined 
to be lufceptible of Property* For inftanco, 
an Author compofes a Tragedy, of this .iu» 
makes two Profits. The Copy is Sold to 
theBook£eller: The Right otReprefenta* 
tion to the.' Manager of the Theatre; 
Th«r9 lU^hti 4re in «very f$Q)^ per£«31/ 
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tlike.' The Common Law has favoured 
neither the one nor the other: Yetjsit 
contendcdt that the Porchafer of the Copy 
HmH recover in Damages againft thofe who 
multiply Impreflions of his Book ; where^ 
as the Manager who purchafed die Right 
of Repreientation, can have no Remedy 
kgainft his Brother-Manager^ who gains aA 
vndue Profitt by reprefenting the Piece, 
for which the former baid a valuable Con- 
iideration. Compare tne Pretcnfions of the 
Advocate, to his Keward with thofe of the 
•Author. In the Copy, the Property is un- 
certain: The Utility problematical But 
the Opinion which the Advocate gives, or 
the Cauie which he pleaAs is important, 
and very eafy to be afcertained* Whatever 
Advantages the Client may derive from the 
Induftry, the Learning, and Abilities, of 
his Advocate, he cannot be compelled to 
make him a fuitable Recompence. _^^ 
• ^The- Property of ah'^Invchtor m his 
Machine, is in every refped fimilar to the 
exclufive Right clainied by the Author in 
his Copy. It is admitted, that at Common 
Law, tne Inventor hath no Property in the 
Form of bis Machine i can the Author 
"ciium any in his Copy. 
' To elude the Fotcc of this Argumenti 
many frivolous Diftinftions have been taken 
between a Book and Machine. . I (hall con** 
fiflie myielf :t» the refuting tboft 
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have been advanced^ by the Author of 
A Letter to a Member of Parliament. 

Thi; Difference in thefe two Sorts of 
Property^ fays the Author, arifes £rom the 
different Nature of the. Works, and the 
different Views of the . Operators. With 
regard to the Nature of the Work. The 
Author contends that a Book is a Work of 
tl)e Mind, but an Utenfil is a meer Work 
of the Hand. — A fahe and ridiculous 
tinftion! Unlefs, by the word Utenfil, 
the Author means Uhamber-Utcnfils^' or 
Stone-Pitchers, inftead of mathematical 
Machines, fuch as Orreries, Micrpcofins,'^ 
Qocks, and Watches, which is highly pro«^ 
bably from the next Diftindlion which is 
taken. 

Object. In the Utenfil made> the prin« 

- cipal Expence is in the Materials em- 

« ployed; which whofoever fumifhes, rea* 

fonably acquires a Proper^ in the Thing 

^ made, tho* by Imitation. On the con* 

* trary» in a Book compofed, the principal 
' Expence is in the Form given, which as 
'. the original Maker can only fupplyi it is 
• but reaibnable, how greatly toever th^ 

Copies of this Work may be multiplied, 
: that they be muldplied to his own ex* 

* dufive Profit. 

ANswsRit Tbe Expence of the Matenalt 
} with which thatcuriqui.lPiece of>Me<* 
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' ' dHtnifin, 72^ Mctdtofmi is conftriidej^ 

bears a greater Proportion to the Coft of 

\tKe Labonri and Jngenuity of the In^ 

'>einor» than theExpence of theMate* 

'*. .rials which cochpbie the icarceft Booki 

* tipars to the Value of its Compofidon* 
^ Hence it foHows» that tho* in making a 
Chamber-Utenfi)> (he principal Expence 

' .is in the Materials eni>pIoy£d, it is other- 
". wife with refoed to a valuable Machinei 
' ' The Author fays^ That in a Book» the 
/^prrocipal Expence is in the Form given i 
^ An unintelltgible Phrafe I If he means the 
' Form of the Compofitiont it is equally 

* applicable to a Machiite. 

Different Views of the Operators. 

Obj. He who makes an l/tenlil in Imita^ 
* ' 'tion of another he fees made, muft ne*- 
' ^eiTarily Work with the iame Ideas the 
*'. original Proprietor had> and fo fully ac-« 
/•quires a Property in the Work of his 
own Hands4 But the moft, learned Bpbk 
\*in the Worlds may be Copied by one 
' ivhohath no Ideas at aJK What Pre^ 
'- ; tencc hath fuch a one to Property in the 
' r Work of the Mind, who hath employ-^ 

* cd • • in Copying it only> ' the Work • of 
^ the Hand^ . . 

Atf '$vtr. Tbe Aii^thor mftryftiftly contradict 
~>hh»&lf.' ^TfafrfirftDifl^ence 4aid down. 



^^ between a Book and a Machine was, 

that the latter was' a! mecr 'Work of the 

Hand, now it is contended that the Inil- 

•^^ tator works with the fame Ideas^ ^hie ori- 

'* * ' ginal Proprietor had. This variance ' can ' 

' never be reconcUedi unlefs we fupppie 

^ that the Proprietor had no 'Ideas at >1L 

;^' This is nothing csttraordinaryy for we arc 

Mold in the next Paragraph^ that a Man 

;^ ' may very well exift without theoit^aind 

"Copy learned Books too. The 'Author 

' ^ then demiands/ Whether fuch ,a one 

• would have a Property in the Work of 

' * the Mindi who hath employed only the 

Labour of the Hand ? To this I anfwer. 

'^ that he would not he entitled to Proper- 

' ^ ty, ' becaufe d)e fubjedt Matter is not 

^ : capable of it. But the Gaim of an !g- 

' norant Imitator of a Machine is equally 

•^^ood.: ; ' 
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Obj. In an Utenfil made/ the Framer of 
it hath plainly 'no Regard, to any pn^'s 
Bicnefit thah his own, and he tnufl &n\(h 
it/ before it can be fitted ,for his Ufe. 
His End bein e ' obtained ; in ~ that indivi- 
dual Piece of Work, it is but R^oh 
•'that) his Profit (hould there terminate. , 
' |h a ineqtal Work the Thing turna the 
•'.othee Way. For the Contriver may 
'^ hitxiielf-enj<M^ i|ll the:Fniits''of hU'Dii; 



6overies» without drawing diem out 
: , Scholaftically into Forou 

Amsw* I (houid be glad to be infornied^ 
of what Ufe He Omry was to the jn- 

; . ventor, or whether hp had not a clear 
Conception of the planetary^ Syftem be- 

•' fore he fo artificially reprefented it ? If the 

. Author of this Ot^e£tion> will be pleafed 
to Walk into the Shop of a Mathemati* 
cal Inftrument Maker, he will fee many 
Inftruments which are of no Benefit to 

4 

the Conftrudor, befides the Profits ac- 
cruing from their Sale* Where is the 
Juftice that the Profit of the Inventor 

' ihould terminate in the individual Ma- 
chine, which poffibly might Coil him 

> ibme Years in inventing, and mieht be 
' imitated by another in a few Days r The 

^ End of the Inventor is not fuller ob- 
tained in the firft individual Machine,- 

* J than the End of the Author Jn the firft 
individual Book. If it be Co^ then is it 
unreaibnable to grant him a Patent for 

' a longer Time i which is contrary to the 
Autnor's Pofition in another Place* 

It appeara, that every Diftin^on taken 

by^die Author, between an Utenfil and a 

Bofki with nhe€t to a Capability of ^^ '' 

bang iexdufively poflefied, is idle SLnd 

^ volous. * As It is admitted, that at Cdjnmon 
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Law the Inventor has no exdufive Right 
in his Machine» it muft neceflarily follow 
that the Author hath none In his dopy. 

It is faid in the Courfe of Argument f , 
That if a Man invent a new Art^ and anb» 
dier (hould learn it, before the Inventor 
can obtain a Patent, if afterwards granted 
it is void. Much leis can the Author at 
Common Law daim a perpetual exdufivd 
Right after Publication. Since in fuch , a 
Cafe, the King could not grant him a Patent 
for a limited Time. 

After having (hewn that ieveral Right* 
exadUy fimilar to this, have never been prp« 
tedled by the Common Law } tho* that 
Eftabliihment would have been highly be-; 
neficial to their Proprietors, I (hall now en« 
deavour to prove that odier Rights pre^ 
tended to be (imilar, are foundra on far 
difierent Prindples. Of thefe there are 
Three. 

Th£, Good Will of an Inn, a No(lrum^ 
and the Right of fetdng in a Theatre. 

The Good Will of an Inn, is an in* 
/Corporeal Right, derived firom taAdefendMt 
on a corporeal Inheritance i It is nmwoer 
fwndedm the Agrnnunt of the Parities. 

Thi Right of fetdng in a Theatre, it 
incorporeal, and derived firom. the Property 
of the H^e; It arifet Jrm tti Jgnt^ 
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. 9iiftt ^ of tl^ \ MMager^ y^ho ^^^ tliat 

ijtitipcu^ oi a Ticke^j £ball be intitled to 
ft ScaL; T^ Owner ji)/,; this. Ticket Vby' 

• mv}j,ij^y^^^ pro- 

tviXt. the.Aamiffidn of, msu)y». r aeainfl hi) 

- l^aaoag^r,. r and to the Exclufion . of other, 
^uhlcrtbers.. . ' ' Hje vfoutii he* euilty of : an 
cqwal^rMd,. as. if he IfadrnuU^ 
£ecpiy;edj&om ^ Bank^R^- ITAf ai6ftf/r^,,^(r» 

tfiTf tbertfore tt tnay oe cojf^ff'fta tQtl^Emor^^ 
lfimentrOf*Ayf(^»^/^ ^'rMi** 'I •" -'^^ 

18 incotporeal and ortginaJ. > Thf Sentiment 
coptaiq^ci iii iitt i&^pecceptil>ie tcj all. Men at 

^^A Ihostrum IS iuppqled to be. a Pror- 
jprtjf,;; hej»u^ Court! of phan- 

cety.hatn decree^ it to be .AfTets in tlie 
J(iands oif' Executors. Even in that Cafe, 
it pai^ np^lqne^r be deqnped a Property than 
iiie Compo^tion is kept a Secret. Perhaps 
^ the Couit of , Chancery (Was guided by this 
|^n^cip)e>}/t][iat the Executor taking the 
jpift^tc ;^or, the Tcltator as a Truft, yras 
TOund,;ii^..Co^ Account for all the 

J^rofits.] W^^ /roffi fit./ \ If^ the Medicine 
*ym^\ex<^^ h^ might, obtain a. Patent, 
and thereby .reduce i|;.to « ftrift legal PrcH 
pert?jr :' WmcK he was as mudli hound in, 
CooicMnciB tck do» Jmi tha Sakaof « Credit 
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lori as the Heir Is to complect an Im^erfed 
Conveyance to. a. Purchafer :for a valuabk 
Confideration. However that, may bc». I 
prefume that .it was litigated . only- betw^eh 
the Executor and Creditor. Nothing /was 
determined with refpedt: to. Strangers. A If 
the (Secret had t^een divulged;: c*et a'Pdtedt ' 
had been obtained^ the Jnvehtor and hit 
Jleprefentatives would have loft their Pro# 
perty. ; Whereas the Author .after Publican 
tion retains nothing fecret, and affirms thaf 
his Right 'of multiplying Impreffions is at^ 
tendantfon each individual Book^ to whoncM 
foever it (hall be tranfmitted by Cift» Sale,f 
orjAccident* -r - i 

f In truth, this Right whether confidered 
ahftradly, or compared with others, feema 
to be then moft plaufibly maintained, when 
it relies on an Agreement of not multiplyingi 
tacidy annexed to each Book. Even in that 
Cafe,, thofe only would be bound, who 
claim under the firft Purchafers* Eveiv 
implied Covenant muft arife from a necet» 
fary Implication. It being coritrary to com«^ 
mon Right, that the Vendor (hould cxer^ 
cife any Power over the Property, of which 
he has whoUy divefted himfelf. Therefore 
the Proof lies on him, As it muft ^ 
.founded on the Nature of the Contra^/ it 
muft have been at all Times infeparably in«« 
oident to it. It' has been* proved, that dbis 
cxduiive Right was never known befoit tlifb 
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Introdudion of Printings therefore it is not 
infeparably inddentt . and confequently can* 
not arife by neceflary Implication : Hence it 
follows, that no taat Condition is annexed 
to *the Sale. 

Adm I TTi N o the Subje£l-Matter of this 
Right to be of ^at Utility, and eafy to be 
afcertained : Admitting it to be endowed 
with every Q)ndition eflential to Property. 
It is not fuch a Property, as is favoured and 
protedted by the Common Law. Becaufe 
Its Nature and Qualities, as we before de* 
rmonftratedy wholly differing from every 
t other Property, cannot be* governed by the 
fame Rules, as it is not founded on the 
iame Principles*; This is evident from 
many Inftances^ A Ufe» or Truft» is eafy 
to be defined, and extenfively important in 
the Concerns of Life. If the Cejiui que 
Truft, or ufufru3uary Owner, fought Re« 
drefs for a Breach of Truft The Com* 
raon Law was ever inexorable. It acknow* 
ledged the Right but denied the Remedy. 
The Reafon is clear. Becaufe a Trufl or ^ 
Ufe (as my Lord Bactm obferves^ in his 
Reading on the Statute of Uies) efTentiaUy 
differs from every other Pioperty : There*^ 
* fiu'e ft Court of Eauity was eredted, which 
shight have ar pecmiar Cogniseance of theml 
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For . the fame R^eafi)n the E^clefiaftical 
Courts extend their JurifdiAion over Spw 
ritual Rights, the Court of Admiralty over 
Caufes which arife upon the High Seast 
So the Earl MarihaVs Court claims Cpgni« 
2ance of Feats of Arms, and armorial 
BcaringSt Hence it appears that it has 
been the Policy of the Common Xaw^ 
rather ta leave a Right without a Remedy^ / 
than to adopt new PrincipleSt to give new ) 
Remedies* If this Species of Property be 
of fo great Utility, let there be ercded a 
literary Court of Judicature, where the 
]Learned may decide their Differences* . 
Animofitir, Pride and Envy, would enter 
into the Decifions, and mix with all the * 
Tranfadtions . of fuch a Court. Authors 
are perhaps the only Men who would not 
choofe to be tried by their Peers. If one 
ivas not j&> well convinced of the Difinte«» 
reftednefs of our Advocates, one mi|;ht 
imagine, that this was fo warmly contended 
to be a legal Property, on fuppofidon, that 
a rich irritated Author, might be as profit* * 
able a Client, as a rich litigious Widow. 

It may add fomeWeieht to what has 
been faid, if it be (hewn mat the Scnfe of 
other. Nations on this Toi^t, correiponds 
with the VoXvcy of our Common Law# 
To prove this, I (haU relate a Tranfadioii 
wht^h happened in the Year 1607^ Simm 
JMmm^ ,a QiyTMHi* being refiden^.at F^uktdg 



Tnullated into Latin the Book publi(he(! 
die 'preceding Year by Galilao^ and caufed 
his iMcx^t Cafra; to print it as his owni 
Marius dreistding a Proiecution, retired, leav^ 
ing Capra. Galilao went to Vemce^ and 
laid the Affair before the Lords Reformers 
of the Univerfity of Pa(bia^ fhewing thettt 
his own Book publiflied June lo, 1606, 
and that of Caprd% publiflied March i^\ 
X607. The Lords cited Gf^r4 to appear* 
Itie Caufe Was heard, and tne Parties dif« 



On the 4th of May^ their Lordfliips 
pronounced Sentehce, and fent it to Fadtia 
to be executed. The amount of their Sen- 
tence was. That having fullv confidered the 
Affairi it appeared to them tnat Galilao had 
beeiv abufed, and that all the remaining 
Copies of Caprd% Book flionld be brought 
before their lLordfliip*S| to be iupprefled in 
fuch Manner as they fliall think fit : Re«^ 
ferving to themfelves» to proceed againfH 
the Printer and Bookfeller for the Tranf-**, 

Seflion they may have committed againft 
e Laws of Printings and ordering the 
fanie to be made known *acc6rdinglv.\ The 
» ^ame Day» all the Copieis i>f the faid'Book 
Were fent' to Femce^^of' the' Lords Rew 
formers. •••;"^'' /\:? v •-.' -\ • '^'■•; 
r. I stiALL ihake fome bbfi^rvationii ori{thts 
TnuifaAioh/' ^ It appears 'that this AflTair 
itaa not cogiiizable by' the Common Liiw 
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of Fenice ; That the Lords Reformers had 
a peculiar Jurifdidion in literary Diiputes» 
which had been needlefi, could they have 

Seen ternunated on the fame Principles as 
ther Property is decided* The Oftence is 
faid to be committed not againft the Com* 
mon LaWf but 7%f Laws of Printing. 
Hence it appears^ that what I before ad- 
vanced is not only founded on Reafon» and 
the Law of the Land, but corroborated by 
the wife Inftitutions of the Republic of 
Venice^ whofe Skill in Jurifprudence has 
hitherto been unqueftioned. 

There muft have been many Violations 
of Literary Property io the Coune of feve-" 
ral Centuries, fince the Introduction of 
Printing» yet thev have not produced a 
fingle Determination at Common Law. If 
this be a natural Rijght^ as is by fome con« 
tended, to what Purpofe was the Ad of 
Parliament nuuie» by which the Property 
of each Copy was eftabli£bed for Fourteen 
Years ? Every one knows that fuch Laws ' 
proceed not from the ipontaneous Motion 
of the Legiilature, but are procured by the 
Intreaties and at the Suggeftions of thoie 
whofe Interefts are concerned It argued 
in them a Di£5idence and Diftruft of their 
own Caufe, to apply to Parliament for a 
Confirmation of a natural Right for a 
limited Time» when by a Judgement in a 
Court of *X#aw» they might have eftabliihed 

P 
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St for ever* If other Circumftances are 
equ^U a Right at Common Law is prefer* 
able to one founded on a Statute. Becaufe 
the former, being more general and com* 
prehenfivet is therefore able to cope with 
Fraud* whereas the precife Words of the 
latter are ever liable to Subterfuge and Eva* 
^on. It is apparenti that the Legiflature 
never confidered it as a natural Righti and 
feemed to Doubt whether it would promote 

• the Caufe of Literature. If either of thefe 
"Points had been evident, it would have 
given a perpetual Sandlidn. This is faid to 
be an aftirmatory Adt. But all aifirmatory 
AQ$ ftrengthen and extend the Common 
Law, whereas this eftabli(hes for a Time a 
Right, which if natural, muft have exifted 
at all Times and in all Places, wherever 
Letters fIouri(hed. 

Ijj If one was to take into Confideration 
^yall the Inconveniences refulting to Authors 

/ themfelves from the Eftabliihment of this' 
Property, they would be found very nume- 
rous. The Profefiion of an Author is of 
all odiers the leaft profitable. Bv the Study 
of antient Poets and Philofi>pners, they 
eafily contract a Contempt for Riches; 
Henpe enfue a N^led of Domeftic Con- 
cerns, and diftre&d Circumftances. If 
their Works were to become a Property^ 
they might be taken in Execution ^ Debft. 
Creditors would lavUh fiom Dramatic Wri^ 
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ters their half-formed Tragedies, from Cler- 
gymen their pious Difcourfes, the Spiritual 
Food of their refpedive Flocks. A Moral /. ^ 
ESky might go in Difcharge of a JDebt N/ 
contradled in a Bagnio. Philofophy, PcM^tryt ^]^ / , 
Metaphyfics, Hiftory and Divinity, would 
be taken in SatisfaAion for Stay*Tape^ 
Buckram and Canvafs^ or Legs of mutton^ 
CalfVHeads, and other Articles, which 
ufually compofe a Taylor and a Butcher's- 
Bill. If an Author had been willing to 
have taken the Benefit of the Iniblvent A&, 
he would have been guilty of Perjury if 
he had not difcovercd his Manufaipts* 
His Creditors might infiil on publifhing his 
Familiar Letters : For that Species of Com- 
poGtion is as much a Property as any other. 
^ if the Infolvent was an ingenious Man, his 
Letters might have been Sold for a good 
Price. If literary Property confiAs in the 
Ideas» the Creditors would have an Intereft 
m all the Ideas of their Debtors. Ideas are ^ 
in thelrNaturc equally fufceptible of Pro- 
perty, whether they exift only in the Brain 
of the Author, or are by him tranfmittecl 
to Paper ; or whether they be written or 
printed. The Parliament of Paris feems to 
have coniidered this in a proper View* 
When the Creditors of Crelnlm would have 
attached in the Hands of the Adors, a 
Sum of Money arifing from a Reprefen* 
^tion of a Tragedy, it wa» decreed. That 
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: Learning and Genius, tho^ . 
erted into Money, was not 
Demands of Creditors. The' : 
9 Law delivered the inCoWcnt 
be Hands of his mercileft Cre** 
' his bodily Labour, he might 
latisfadion for the Debt : Yet 
magined, that the Mind itfelf 
n in Execution, and be ftrip- 
;as } which Abfurdity neceflary 
the Suppofition of Ideas being 
•operty. 

teft Grievance of which the 
plain, cannot be remedied by 

Law. This Grievance arifes 
ingenuity of fume, who vin* 
nfelves, the Difcoveries which 
ide by the Labour and Abilities . 
I. As if the miftaken Praifc . 
her's Merit,/ could afford a 
isfadion. It was owing to the 
. Diffidence of Sir J^aac New* 

communicated fome of his 
> his Friends, before he pub* 

Unfortunately they came in^ 
of a Foreigner, who contefted 
i« In what Court of Juftice 
ac have inftituted a Suit for a 
f this Injury ? I will venture 

he could faiave had no Redreis 
rt eithc^ andent »r modernt 
I to have been determined on 
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die Principles of other Property. He 
might profecute his Suit with fomeEfFeft ^ 
in a Literary Court of Judicature/ fuch i^^?;^,^/* 
one as I^latclyjmentioned in the Story cijr. y ' 
Calilaoi^ It was the Wifilbm of the Fretico^ 
to ered the Court of MarfcbalUs^ the Ob* « 
jed of whofe Jurifdidion was the Pcini ^ 
dUxmneur. Let it be ours to terminate'^ ^ 
the Difputes of Authors in a Literary Court * 
of Judicature, where may be inflided Paint . 
and Penaldes fuiuble to the Nature of the • 
Offence, for imaginaiy Rights ihould al« .« 
ways have imaginary Remedies. ^ ' 

I WILL now bTiefly recapitulate the 
Arguments in the former Part of the Dif* 
courfe, that the Reader by comprehend- 
ing the Whole at one View, may form a 
better Judgement. Firft, I proved that 
the Copy was not fuiceptible of Pfo;>erty : 
But admitting that it was, it was not 
capable of a perpetual exclulive Poflefllon. 
I then traced its Origint which was within 
the Time of Memory. I have diftinguiih* 
ed it from thofe Rights with which it has 
been confounded. I have (hewn the Re* 
femblance between this and : other Rights^ 
which the Law has never proteded. It 
has' been proved prejudicial to the Advance* 
ment of Letters, and of ill Confequence 
to Authors themfelves. The very Notion 
of an wiginal incorporeal Right is iocon^ 



fiftent with the neceflary Qyaltfication of 
*Fioperty, « mentioned by Puffendorf in 
hia Ltw of Nature and of Nations*, 
'wluchiSt ^tbai it be fi far under the Power 
. tf Men, as they may Jo/ten and keep it /or 
tbeifOceaJms. Agreeable .to this Condiuon, 
every incorporeal Right acknowledged by 
the Law» is capable of Diflciffin. . Grantee, 
bf a Rent feck at Common Law, jmay 
be difleifled by a Refcous, An Advowfon 
nay be ofurped. In the fame Manner, 
Rights of Common, Eftwers, may be 
" forcibly diverted from their fevcral Owners. 
How can the Proprietor of a Copy be put . 
out of Poffcflion ? Other Men felling Im- • 
oreffions will not prevent him from doing 
the &me. It is very obfervable, that this 
Point was again brought into Qjieftion, 
by an A^on on the Cafe, which is not a 

*I sHALt again apply the Principle for- 
merly laid down, which is, That thu Right 
cannot be exclofivel;r poflcffed by a few, 
becaufe it may be enjoyed by aU. 

I SHALL now fubnut what has been 
Aid, to the Judgement of the Public 
If any Aiwiments fljould have entered 
into thU Difquifition, whi<J are of t Na. 
*«m &r diflferent from thofe <;ommonly * 
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employed in difcuifiog Points of Law» 
the intelligent Reader will obferve, that - 
I have not deviated from my Subjedy but . 
that the Subjed itfelf is £)reign to a Court 7 
of Judicature. ^ 

Far be it from me to deprive the 
Ingenious of the Fruits of tneir Wit 
and Induftry i may the^ long enjoy eveiy 
Advantage^ every reafonable Encourage- 
ment Let not the Sources of the Com« 
mon Law be corrupted, nor its Principles 
be perverted, in Support of a Ri^^ . 
prgudidal to the Caiue of Literatue^ ^* 
wmch it was calculated to promotet 

. .. •• • • • • • V . 
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VINDICATION, STft 



IT Will, perliaps, be matter of furprize to 
thofe who are not accuftomed to the 
vfe of artificial rcafon, that a queftioa 
fhould be made — ^Whether, at common iaw» 
an author hath a perpetual and exclufive 
right to fell his own works ? ' 

This queftion neverthelefs, iimple as it 
feemeth, hath exercifed the talents of fome of 
our ableft advocates ; and hath been found of 
fuch difficulty and importance, as to be refer- 
red to the confideration of the twelve judges ; 
before whom, after repeated arguments, the 
fubjeft fiill lieth open for farther difcuflion: 
A circumftance which refledts honour on . 
the Judicature of this country, where majt- 
ters of private property are not haftily 'o^ 
capricioufly determined, but thus undergo 
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the moft patient, folemn and impartial ex* 
amination. 

Were wifhcs to prevail in an adjudication 
of this nature^ one would incline to wifh^ 
that an author's right to the works of bis 
own mind, the mofl: noble operation of 
which human nature is capable, (hould b^ 
under the proteftion of the ftatc, and ren- 
dered as fecure and ex ten five as any mode of 
property whatever. At the fame time, it 
muft be confeffed, that there are many cir- 
cumftances which place the cafe of authors 
in an unfavourable light ; when we cohiider 
the ihameful and licentious ufe of the prefs, 
which daily teems with rank obfcenity and 
virulent defamation ; we are almgd in- 
duced to deiirc that a right thus grofsly 
abufed, (hould be confined within the clofeft 
refiri^ions. 






A difpaflionate mind, however, will di- 
ftlnguifh between the c^ifc of fuch licen- 
tious waters and the caufe of authors an ge- 
neral. Let us feavc them who are guilty 
of fuch flagrant abufes, to the punifhmcnts 
which the law hath provided: but let not 
their example, influence our judgment to the 

;. pre- 
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prejudice of thofe, and we can boaft of 

many among us, who do honour to their 
country and to their fpecies. 

Divefting ourfelves therefore of favour oo 
the one hand, and of prejudice on the other, 
let us examine on which fide the merits of 
this queftion feem to incline ; for it might, 
juflly be deemed vain and prefumptuous, to 
conclude pofitively with rcfpedl to a fubjed, 
on which perfonages of fuch eminent abilities 
'ilill find reafon to fufpend their judgment. 

In order to attain a juft idea of the right 
under conlideration, it may be neceflary to 
examine .the nature and extent of property 
in general on the grounds of natural rea- 
fon, as alfb on the principles of law : and 
as the arguments in the following (heets are 
addreiTed to men of literature in general, 
the writer will endeavour, as far as poffible, 
to avoid all technical language and juridical 
fubtleties. 

It is admitted, that in the firft rude ftatc 
of nature, all men hnd equal r^ght to the 
ufc of vacant fubjedls which Jny in common ; 
and fuch communion, for fume time^ fop- 
plied the place of property. But this con3 - 

B 2 lii'^'H 
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mon right continuing no longer than while 

the occupant was in a£kual poileflion, in- 
conveniencies arofe which made way for the 
eftablifhment oi property : by which is un^ 
derftoody a perpetual cxclufive right in the 
poiTeflbr^ to retain certain fubje^ks till he hath 
iignified his intention to abandon them. 

Such a right being fettled, it became in 
its nature tranfmijjible i for he who hath a 
perpetual excluiive dominion over any fub- 
jeA, may either alienate it in his life-timey 
or transfer it at his death * : and that either 
abfolutely, or under fuch limitations as he 
(hall think proper to impofe. 

The fubjefts over which property may be 
exercifed, are, in their general divifion, ei- 
ther the produAions of nature^ or the inven*. 
tions of art ; or they partake of both. If 
men may claim an abfolute and excluiive 
right over the things of nature, zfortiari^ 
they may claim fuch a right over fubjeds of 
their own creating or improving. 

* This IS admitted by all the writers on the law oC 
nature : even they who doubt whether the power oC 
making a will proceeds from the law of nature or frona 
pofitive inftitution, do neverthelefs allow of donations 
M9nU Caufa. 

ThQ 
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The writers on the law of natare, require 
ativec qualities to conftitute an objed of pro- 
perty; I ft. That the fubjed by itfclf, or by 
its connexion with other things, - be capable 
of affording feme benefit to mankind, d- 
ther immediately or mediately, adly. That 
it be open to the acquifition of mankind, 
and reducible under the cuftody of man. 
3dly, That the poflcffor have the power of * 
excluding others from iharing the benefit 
with him. 

Now a literary copy partaketh of all thefc 
qualities. — ^It is capable of being ufeful to 
mankind — It may be kept under (afe axt* 
tody — And the owner may exclude others ' 
from participation. 

iButhe who inventcth or improveth any 
fubjcdl, hath not only a property in the indivi- 
dual thing invented or improved, but he may 
multiply the fubjcfl: by framing others after 
the fame model, and his right of property is 
the fame over all. 

The faculties of human nature, however, 
being perhaps nearly equal, therefore he who 
brings any invention or improvement into 

fociety. 
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fociety, cannot fet bounds to the ingenuity 
of others, or preclude them from the power 
of imitation. They may, according to 
their degree of fkill, model other materials, 
without his leave, into the like form ; and 
thereby gain an exclufive right in that indi- 
vidual fubje£k of imitation, which they like- 
wife, in their turn, may multiply. 

« 

» 

Having deduced this imperfe<% Iketch of 

, the (late of property from the principles of 

natural reafon, it remains to confider how 

far the law h^th thought proper to abridge 

or extend thefe natural rights. 

• 

It will be foreign to the prefent de(ign9 to 
enter into the various modifications of pro- 
perty which the law hath created over the 
things of nature^ For the prefent purpofe, 
it will be fuffici^ to examine what regula- 
tions it hath eftablifhed with rcfpeift to fub- 
jefts of invention or improvement, whiQh 
alone apply to the qucftion under confidc- 
ration. 

Thefe fubjcfts are very various in their 
> nature. Some argue great fkill in the dc- 

i fign, and are extremely facile in the exe- 

cution. 
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cution. In others, there is little merit h 
the deiign, but great labour in the excco^ 
tion. Some wholly ferve the end qf pub- 
lic utility; others are chiefly matters of ot^ ^ 
namentand amufement. In few words, in 
fome the labour of the hand prevails, in 
others the work of the mind : for fome idea 
is requifite in the conflrudion of the moft ' i 
iimple fubjcft of inve;ition. " 

•■ m 

t 

Hence we may readily perceive a fertile 
fource of inconvenience. One who by great . 
ingenuity and application of mind had given, 
exigence to a fubjed, was liable to be de^- 
prived of the fruits of his difcovery by an 
imitator, whofe chief merit perhtips was 

manual. 

. . . - ■ *- 

To remedy this hardfhip, and to /ecure * 
the original rnventor in the- exclufive en- 
joyment of the profits arifing from his own 
difcovery, the interpofition of the Hate was 
neceflary. But as the bed inftitutions are 
liable to abufe, fo the remedy which was 
appropriated to guard the right of inventorSf 
was perverted to proteft an uhjuft claim in 
thofc who could not plead the merit of in- 
vention. 

' ^ Many 
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Many fuch, by falfe or partial reprefen^ 
tations, or perhaps by corrupting the mini* 
fters of government, obtained exclnfive pri* 
vileges, which gave birth to monopolies : A 
monopoly* being a grant for the fole mak- 
ing or felling, &c. of any thing, whereby 
ctbers are reftrained of a freedom tbey bad be^ 
fore^ or bindred in their lawful trade : for of 
a new invention, there can be no monopoly. 

Yet, even in regard to new inventions, 
where the powers of the mind and body 
confpire to produce fome mechanical fnbjeA, 
the exclufive right of the inventor ought to 
be limited to a certain time, in which he 
may be prefumed to have reaped the juft 
fruits of his difcovery, and to have made a 
provifion for his family. The invention 
then fhould be thrown open for the benefit 
of thofe who have the art to imitate the 
thing invented : every machine being an ob- 
je£t of trade, which, according to the policy 
of all flates, fhould be as free from reftric- 
tions as poffible. 

Thefe leading obfervations being premifed, 

let us next confider the nature of a literary 

copy, and examine whether it may not be 

♦ 3d Inft. 181. 
2 cfTcntially 



'dTentially diftihguifhed from a inacliii^ 
: for if we xan eflabliih :a ' real differenbe bcs 
'tween tbem; wefhdll danoIHlc^tHdftroDgeft 
rhold> wherein the 6pponehts of literary ^it^ 
' pisrty; have entrenched themieKres; > nu:r<L;ii'^ 

. J A Uterary cppyor^ook m^ b^iflpnu^Oiu 
.ed, i; ;i^ anadcal or dciarlnaj eQgipojSjioil. 
X. As a manual or mechapjcs^ c^nippfido^ 

With regard to- the firft, j^*|s i^j)f necej^ 
fary that tKe Idas be ori^jpal.'^'^jlt is/fudi- 
cienty that by anew combination of known 
ideas^ the author has produced Jl: different 
cojnpoGtion, or jpftabliuied a duFerent doc- 
tnne.^^ Nay, a mere compilation, :in which 
there may not be a ungle idea of thq Qom-f 

Piler's» is fufficient 'to veft an'emubye rieht 
ina^opy; asjn a/cTOrt book,.fcr i^amplc; 
?l?5ft^cr*P«»ng the siuthorof the langyageonljri, 
is a good ground, for 'maintaining aij ^^^^* 
fiv^rigjit in a co^ ihdugh th(^ id^ 
tp another. Thus % tranllato^ ijiay^.cltipL 
fuch a right, being', injcCptAhi^^^ 
are not (killed in the original^ the parent ot 
anewdoOTine. 

•> thcTc tw6 gcncrkt 'flivifib^^^ afeiToMdtiiiifi^ 
purpofeof the prefent argument : tlioogfi &c1i^m}g^^ 
be branched out into feveral fubdivifibiUT =' ^ ' '^ "^ 

With 
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With refpoft to th^'mediihlcali 
cioD, it is not reqaifite t6:pbfedan authoc^s 
right to his odpy, that the writing (hould be 
of his pwhliand } for he who emploj^' tta 
emannenfis^ has as cobipleat a : right * tg dife 
copy as if he had penned it himfelf : the 
-emanueiifis haririg/br bein| ToppofcSl to 
have, d'coiifidferattbn fo^ ^is iniuitbiA Uhoki^. 
The fiitiie may be (aid bf' ^ihtin^l /The 
printer is ^qfi^ aqd iq lieu^of, an ptof^n^ 
cnfis, being paM/W^^^A^^ 
art and hlcchanicar^cka&k — ''- '^:' 




book -anti .'i^ riiach-^^ g^-'fijtkfil.'^ Iri'tgb 
Fatter, th^ (Completion o^ rh6 piecd.of '^<]^^i 
t>f ^ H^itQ wiitc'hih^^ i^^W ot tfie'tAi 
^ Tentor life diitaed/ T^'^tie' rormei^;; ^^^^ 
are two fets'of ide4s,"tiiE3fc tb 'dlifet^t 
ciidt Obe iet is applied to the~i&am1i^^ 
^eVo^mtf/ tiompofition; Vfaicli is &'d eri^ 
the autbof propofesj the other is dire^ed 
inwards the £xecutihg of^^he mecbantcal 
<x>mpofitibn/'\i\^hi(:h is the end^ the printer 
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. .^ Thi» difUn^oiT will be jlluftrated by die leafoiK 
ing m the cafe of the earl of Yarmouth igainft Dari^» 
which will be cited bcjreafter*. .... « 



has In view« -Therefore in a book, the mk^^ 
dbanica/ ptLTU that is, the wridng or prbt*' 
ing, 19, with reiped to the authGir> only the 
mean for promulging the dodnnal part» 
which is the m/r -. -- *«:/. ;..j 

' Farther, it machine, as has been ind*; 
mated, if exhibited to laQW, may be copied' 
or imitated without the leave of the inveo-^ 
for; therefore, as has been •fiiewn,ir wants 
a diftingtti(hing charaderiftick of property*. 
But an author may produce his copy/ mxf 
die it in public, and fuffer It to be IfsfycStcdi^ 
aiid yet no one without his confentcan make* 
themfdves mafters of the contents. ^^Tho-e^" 
fore if they propofe to reap any belief 
from the compbfition, they muft entitle* 
themfelves to the expedted advantage undet^ 
fuch conditions as he thinks *^prbpef to im^^ 
pofe, where he is not rcftrained by pofitive 
inftitution: and he hath certainly' iat per'»v 
petual exclufive dominion over d^at fubjeft 
which he can ufe in public, and which ne-* 

▼erthelefs another cannot imitate againft his 
will. 



' « > -J.J*. 



" ^A'gain, a niachme is in itfelf, as foon at 
it i^ compleated, an objcA of trade, and con- 

C 2 fcqucntly 
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feqoen^y the :f>roperty; as has heca obfeilred» 
ooghc to be; lloiited. ^ On the oontrary» a 
literary' copy is pi>)y an-, jobjed ; c»f trade, 
qua'cnus its mecjmnical compofition ; that is, 
the printing, &c. Therefore if the qupftion. 
was, whether a printer (hould have a per- 
petual exclufive right of printing, the argu- 
ment which places a book on the fameipo^. 
ing with a machbct ipight; perhaps applyj 
withfomeforc^* : ; c;. i -,. ,. . • . * 



• r 



Bat an author^s right to a literary comporl 
fition, depends on different principles^; 4[(; 
is a comj^eatcompofitjpn before it is piiotc^ 
and before it comes to be an obje£k of tradeiP 
The author may fell his origbal manuicdpt 
to one map abfolutely for a grols fum : but 
if he cannot obtain an adequate fum a.t once^ 
or if he rather choofes to depend on aa nn-^ 
certain compenfation to be colleded by gra« 
dual returns, he may then multiply his 
copies, and difpofe of them to feveral, each 
for a fmall confideration, flill referving to 
himfelf the abfolute propriety over the ori- 
ginal manufcript. In ' which cafe, natural 
rcafon and juftice determine that every copy 
which is multiplied, (hall be multiplied for 
his benefit : and it feems the ftrangeft . doc- 
trine 
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trine ima^able to contend diat the trt 
printings which h&s fnilitated the circoi 
tion- of literary copies» (hould reftrain or pre* 
judide the author's right*' '-■ 

The law will always adapt its inftitutions 
to the principles of natural reafbn, and guard 
the rights of an ingenious and induftrious 
individual, unlef; the protedion it aflFordcth 
fhould tend to work fome public wrong, in 
which cafe artificial reafon will fiep in and 
fuggeft fome medium, to reconcile, as far as 
poflible, fuch difcordant intere(b» - . . 






But in the prefcnt inflance, no public in- 
jury can enfue from an author's perpetual 
cxclufive right over his own works. It has 
no tendency to prejudice the intereft of trade» 
for io far as the mechanical part of literature 
is concerned, no cxclufive right is fet up or 

pretended* . . 

... 

Neither hath it any tendency to confine 
the powers of genius : for he who obtameth 
my copy niay appropriate my (lock of ideas,! 
and, by oppofing my fentiments, may give 
birth to a new dodrine ; or he may coin- 
dde with my notions, and, by employing 

different , 



6\ffcT^tA illuftrations^ pny pltts: mfl doc4 
trine in another point of^ vfevr : juid^fiithcr 
cafe he acquireth an adufi ve >_title to. his 
copy, without invading, my propeity: fer 
though he may be faid to build on my foun- 
dation, yet he rears a different fuperfbuAure. 
An incmfidefabk addition or improvement 
however, will not fupport his daim: die 
fipplying literal or veihal omiflions, or 
the.correding of literal or verba! errors, for 
ifiAance, will not be fuffideht to found a new 
right in him : and a jury endued with the 
flighted degree of common underftanding 
may, be the fubjed what it will, diftingui(h, 
or be taught to diflinguifh, where the difie- 
fence is effential^ and where it is evafive.. 

Neverthelefs it has been urged by a late 
fhrewd and ingenious writer ^, . that an au- 
thor's property is not real but cbimerical. 
«* Property," fays he, " is either corporeal 
^* or incorporeal. It is admitted that^diis 
<< property confifts principally in the ideas, 
*' though it be likewife inherent in the form 
*^ and compofition of the piece, by which it 
^^ is mod eafily diftinguifhed and afcertained. 

« SeeanENQjjxfLT inii the Nature andOKiGiiiff 
tititcri Pr9pertf. 

^ ^ I "There- 



^ I'herefore it is Incbrporcai; ycf it to^ 
" diflfets from cyetyolher inc6rj)dre»! right; 
«* either original or derivative?* ' ' He farth^ 
obferves, •* that idhjlttiog this property. It 
^ (half be governed by the' rules <)f othft' 
*' propatjr2 A$ if;^ feith he^ « the di^ 
" dren^uldlblie^it, or the Wife:be dowt. 
«* ^bkbf an autlibr's loftj^ and ftibmne corf. 
^* tcptibhs/* Hti thin prbccedis to give toth* 
Idftanocs where jihc author's right t(y' his cop* 
canndtbe governed by the iuttrbf proper^ 
v^«ii he eir^mpliJEies s^ and iiideed his cbat ; 
clufions w^uldbe as juft as ithijy^ai* inge^,^ 
nious, were die property untjcr. confidcra- ) 
tibh i)rthe naturi which he fupijoicth; ^ / 

^ 4 * 

-I'lt^nTl hot be hcceflarj^, libw^r, tdrei 
fiite 'the argumehts of this Mifn^^^'atiml 
iSftciette prinSple^ tliimfcives.^i'oi^^hcnce 
they are dedvi^(id;'ippear to i^-aitogcthe^ 
iiidefenfibk* ^. „ r n 




But here lietfc the error.' . He' 'ufes'tbe' . ' 
word real ambiguou^y, not only as oppofed v 
to cktttierical, but as contradiftingulihed from 
ffrfoMl ^Topctiy. Thus when He ftith, the. 
(i,v:i ^ children' 
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cannot inherit, or the vnicht Jovh 
abk of a literary copy, his conclufii>os are 
jufty in the technical * fenfe of thofe words. 
For an inheritance^ and' even zjreehp^ cut' 
. not fprins but out of lands, tenements^ or 
.hereditaments: or^^ as; the pl^.i lawyers 
.would phrafejt, foniethi|ig which :£)finds 
in the realty; But thopgh this property >]$ 
not inberitablef it is tf^gnfjnij^k j thM* is* 'it 
may be transferred by : the' proprietor ;lPf hk 
life-rtime ; it may be beqgip$^(hed by wU^ j ^ <Mr 

it may be divided accprditig^ t0;thc .direc- 
tions of law,i-in cafebf -jnteftacyiv rr^ohJ-: 

r 

Again, it is true, that a wife is not dow^ 
able of this property, becaufe am>er muft 
liTue out of lands or tepeinents : but' a yjpit 
will be intided, under the ftatute of difirL 
bution, to her (hare orportion of the proj^ts 
arifing from the fale of this property. ^ ^ 

This leads us to confider an aUthorVtight 
to his copy in . another - point of view,- in 
which it will appear to liave all the qualftyes 
of property,' 4ihd to be cafily governed by the 
known and^ eftabPiihed rniilcs of law! ' " ^ 

Let as fuppofe then a literary copy to ^ ^ 
pieirfonartHitig, an'd it v^ill be found td^^ . 

every 






tiVeiy quality, by wUich tne common law dt 
Engldnd liath defined and defcribed jthl^ 
fpecies of property. Fbf' it may be ac- 
quired^ 1. By the king's ^^^^j/zw. 2. Bjr 
t^ift. i. By /ale. 4^. By tbeft. s. By tejla^^ 
tneni. 6. By admtnijlratton *• 

It Khay likfewife be rfccovef ed in the (anw 
manner as any other perfonal property: for 
if any one wrongfully poffefleth bimfelf of . 
an author's copy, he may fue what the law 
calls a mixed adion againft him ; that is, ^n 
ii£lion to recover as well the thing demanded 

* The divifion of |>roperty into coiporea) and in* 
cdrpcteal makes4io difficulty in this cafe. For thoaglk 
the fentiment or doctrine, confidered abftraftedljr* it 
incorporeal ahd ideal, jret, being imprefled in idfible 
charaAers on the paper, the manufcript copy is a ^cor- 
poreal fubjeA. 

\ The argument drawn by the Wiiter of the Enquiry 
from the propofition that '* ideas are not fnfcepdble 
** of property," may be granted without admitting 
ius conciufions. For though ideas confidered ab- 
firaftedly, are iiot fufceptible of property, yet whe4 
Imprefled in Tifible permanent charaAers 6tL paperi 
they then become as it were, incorporated!^ and % Ute* 
rary copy is thereby made the property of the authctt"* 
But, fays the writer, when it is publifhed, it becomes « 
common. No-* the author fu^ciently intimates iiis in* 
tention to appropriate it to his own ufe, by f^ubUihiii^ 
it for gain, at a certain price. , 

D ai 
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as damages againft the wrong doer for the 
unjuft detention : and we may challenge the 
oppofers of literary property, to produce an 
inftance where it cannot be governed by the 
eftabliihed rules of law. 

Having considered this right on the ge- 
neral principles of law, let us now proceed 
to the examination of thofe particular cajes^ 
wherein literary property has come under 
confideration ; and we (hall find that the ar-^ 
guments of the moft eminent lawyers, and 
the fenfe even of the legiflature itfelf» are 
all in favour of the author's ezclufive right. 

It is true, that the precife queftion now 
tinder folemn deliberation before the twelve 
judges is of the firfl impreflion:': therefore^ 
where we cannot reft our arguments on a po- 
fitive adjudication in point, we muft be con« 
tent to reafon by analogy and inference : and 
the firft cafe which occurs for this purpofc is 
that of the Company of Stationers againff 
Seymour ♦• 

The Company, as Patentees, brought an 
adion of debt againft Seymour, for printing 

^ I Mod. 156^ 

Gad- 



cc 

€€ 



Gadbury's Almanacks: and Pemberton^ 
on behalf of the Company^ obferved that 
there was once a queftion how far a 
grant for the folc printing of zny part icu-- 
*^ lar book, fliould ftand good againft them 
" who claim a property in the apy^ para- 
mount to the King's grant ? And opinions, 
faith he, were divided upon the point* 
But he urged, that the defendant in this 
cafe made no title to the copy, but only 
pretended a nullity in the patent. The 
" book, he concluded, which this defends 
ant has printed, has no certain author: 
and then, according to the rule of 
'^ law, the King has the property ; and by 
** confequence may grant his- property tp 
" the Company/* 



€€ 
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Here we find that the arguments at the 
Bar clearly and exprefsly acknowledge the 
author's right of property to his copy, 
which, in fome cafes, is paramount the 
King's grant ; and we fhall fee that thefe 
arguments are farther corroborated by the 
opinion of the Court, who refolved, ** that 
^' Almanacks may be accounted prerogative 
l^ copies: and added, that fince printing 

D z « hath 
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»« hath been invented, and is become a com» 
mon trade, fo much of it as bath been kept 
inclrfed^ never was made common: bqt 
that matters oi fiate^ and things concern-. 
ing the government, were never left to 
any man's liberty to print that would; 
that tbou^ printing be a new invention^ 
yet the ufe and benefit of it is only for men 
to publijh their works with more eafe than 
«« they could before — ^That men had fomc 
<« other way to publifh their thoughts before 
«' printing came in ; and forafmuch as print- 
** ing has always been under the care of 
«« government, it may well be prefumed that 
«* the former way was too— That there is no 
<* f articular author of an Almanack: and 
" then, by rule of law, the King has the 
f* property in the copy — That the additions 
« which are conimon in Almanacks^ do 
«« not alter the cafe, no more than if one 
M Jloould claim a property in another maris 
CC copyy by rcafon of fome inconfiderable ad- 
«« ditions of his own/' 

From this opinion of the court, we may 
coUcft, that fo much of printing, as has 
ffeen kept inclofed^ that is, the fubjedt of thofc 

copies 
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(copies which the prerogative has appropr}« 
ated, and which relate to matters of ftate> . 
&c. never was made common; or in other 
words, never was open to be difcuiled and 
printed by every author who chofe to pub- 
lifh his ideas on thofe fubjeds. This pro« 
pofition we fee is a negative pregnant : for 
the plain inference from hence is, that in 
fach copies which do not concern the go- 
vernment or public conflitution, the author 
might claim a right, paramount the prero- 
gative. 

\ ■ . 

This inference is fupported by what fol- 
lows: For we. find that cfie principk qq 
which the court determined the merits of 
this cafe, was that an Almanack had no 
particular author^ therefore the King had a 
property in the copy. Confequently where 
there is a particular author, the prerogative 
cannot take place, much lefs can a right 
accrue to a fubjed. 

Again, it was rcfblved by the court, that 
from an inconfiderable addition, no one 
(bould claim a property in another man^s 
fofyi which is a farther exprcfs acknow** 
ledgement of the author's exchjive right 

Moreover 
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Moreover- it is material to ob(erve, that 
the court on this occafion declared the ufc 
and benefit of printing to be that '^ men 
«^ might publiib their works with more cafe 
*^ than before/' But (hould the opinion pre- 
vail that an author has no exclufive right in 
his copy, then printing, which was in- 
tended for his benefit, and contrived to cir- 
culate his works with more eafe^ will im- 
pofe new hardfhips on him, and prove of 
the utmpft prejudice to his intereft. 

But the next cafe which comes under 
confideration, applieth perhaps yet ftronger 
'to fupport the principles and diftin&ions 
above advanced ip favour of the author's 
right. 

It is the cafe of the Earl of Yarmouth, as> 
Patentee, againft Darrel * $ in which it was 
contended, on the principles of the fore- 
going cafe, that ^' where no individual 
*« perfon can claim a property in a thing, 
<« there the King hath a right vefted in 
*< him by law : And that where there is an 
f* inherent prerogative in the King^ wben^ 

♦ 3 Mod. 75, 

*' ever 
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^^ euer he exerts it, all other ferfins are houmt 
** who were at liberty before!*'--'^!! diis oc* 
cafion likewife it was argoedj that ^^ the King 
'^ had as great a prerogative in writing any 
'^ thing of a public nature^ as he hath in 
'^ printing of it : and that printing was ai 
** an art exclujive of the thing printed!^ 



/ 



The court likewife, in this cafe, rai/edtt 
diftindion between ^' things of a pubtic 
*^ ufe, and thofe things which are public is 
•« their nature/" 

From hence it tnay be colle£ted, that if 
the thing printed be of a public nature, it 
becomes a prerogative copy: or if na 
individual perfon can claim a property, then 
likewife the prerogative takes place. 

Where the thing printed is not of zpubSa 
nature, that is, not relative to mattefs of 
ftate, though it be oi public ufe, yet the 
author has an exclufive right to his copy. 

But, fays the writer above-mentioned, " The 
*' knowledge, fentiment, and dodrine con« 
^< tained in a book, are compofed of fimple 
^ ideas, and arife from our perception of 

•* their 
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^^ their agreement or difagreement. Pec- 
^^ ception is a power or quality of the 
^^ mind : to pofTefs this quality exqlufivcly 
*' is to reftrain all men from exercifing their 
'^ faculties on their own ideas/' 

The ingenious writer is here combating 
with fhadows prefented by his own imagi* 
nation. The exclufive right contended for^ 
is fo far from having a tendency to reftraia 
others from the exercife of their faculties/ 
that it contributes tdCinlarge them ; ^ as it af- 
fords encouragement for authors to compoft 
lyorks on which others may employ their 
intelledual talents^ and thereby multiply 
their perceptions^ 

But juftice forbids that they (hould dire^fy 
convert that very fubje<a to their own pecu- 
niary advantage^ which has given them an 
opportunity of exercifing and extending 
their ideas« He who buyeth a book^ payeth 
only for the individual book fo bought, but 
doth not purchafe a priviledge of multiply- 
ing the copies. He pays but a fmall confi- 
deration for it, in proportion to the value of 
the original manufcript ; for this reafon, be- 
caufe there is an implied condition, annexed 

10 
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to the fale of each book, that every impreflion 
ihall be for the benefit of the author^ who 
is to gather his profits by flow returns. 

The purchafer may indeed indlreBh/ raife 
a pecuniary benefit from his purchafe : iince 
the agreement or difagreement he dlfcpvereth 
in the ideas which compofe the book^ may 
be the foundation of a new compofition^ in 
which he may either contravert, or farther 
illuftrate the principles of the book fb pur* 
chafcdi 

This brings us to examine into the title to. 
copies of antient authors. Theic, fays the 
writer> are no more fufccptible of property 
than tlie elements of air and water, which 
are for the common benefit of mankind : 
and, he adds, all copies are of thefame^na^ 
ture. So that upon this principle, an author^ 
hath no property even in Im individual manu* 
fcript ; any one, confequently, mighty withr 
out any injury to this writer, have feized 
his copy in its pafTagc from the cfcrutoireto 

thcprefs." Moreover, if it is no morcfuf- 

• - * 

ccptiblc of property than the elements of 
air and water, then it tould not become the 
fubjcft of prerogative, which our author 

E , will 
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will not contend, Sach are the extrava-* 
gances which refult when ingenuity attempts 
to writhe and torture arguments, in order 
to make them quadrate with erroneous 
principles! 

• 

To prove, however, that antient copies 
are not fufceptible of property, he fuppofcth 
a manufcript of Menander to be refcued 
from the duft. " ** lie editor of this copy 
** could not, faith he, derive to bimfelf an 
** exclujhe right by occupacy or improvement : 
** nor can the king grant to him the fole right 
'" of printing it for a term of years ^ becaufe 
" he is not the inventor f nor is it of a pubUc 

nature and importance^ relating to the good 

and benefit of tbefubjeEtT 
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In fupport of ^this dod^rine, he citeth the 
cafe of the Earl of Tarmouth againfi Darrel, 
above-mentioned. But if he had maturely 
confidered that cafe, he would have found 
that the reafoning it contains, was by no 
means favourable to his general principles, 
or applicable to the particular purpofc for 

which he hath cited it. 

« 

« The 
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The propofition there laid down^ " that 

'^ the king cannot grant a patent unlefs the 
*' invention be new/' doth not prove that the 
prerogative is barred with refpeft to antient 
copies. Though the king cannot grant an 
exclufive right in thenfi, on the principle of 
their being new inventions, yet he may make 
fijch grant upon a different principle — which 
is, that of there being no individual, par* 
ticular, or certain author, who can m^ke 
title to the copy, whereby the property veft? 
in the king, who may grant it to another. 

This prerogative, with regard to antient 
copies hath been frequently exercifed j Queen 
Elizabeth, amongft others, granted a patent 
for printing Corderiusy and though book«p 
fellers do often multiply new impreifions 
without reftraint, yet the inherent preroga- 
tive being in the king, whenever he exert^ 
it, he excludeth all others, and their right \% 
divefled. 

It remaineth now to enquire into the fenfe 
of the legiflature concerning the right in 
queftion. The firfl ftatute on this fubjed is, 
the a£t of the 13th and 14th of Charley. 

E a thQ 
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the Second, for regulating of print:ng. Every 
one acquainted with the hiftory of thofe 
times, knows the occafion and view of this 
a&, which^ notwithftanding its fpecious 
title, hath a direft tendency to impofe the 
mod heavy and fervile (hackles on literature. 
Happily it is expired ; and we hope that an 
inftitution fo repugnant to the principles of a 
free government, will never be revived. 

Yet even this ad, fo injurious toliterature, 
acknowledgeth and guardeth the exclufive 
right of authors to their copies. For it enadls^ 
** ^at no per/on jhall print any copy which 
another hath by virtue of letters patent^ or 
which Jball be otherwife granted or ajjigned 
*^ to him, WITHOUT ;*»AVE of thb 
*^ owner/' 
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The next aft which comes under confider 

« 

ration, is the 8th of Anne, entitled, " An 
*' z& for the encouragement of learning, by 
•' vefting the copies of printed books in the 
authors or purchafers of fuch copies, dur^ 
* ing the tinries therein mentioned." 
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The learned author of the Letter to a 
Member of Parliament on the SubjeB of 

fiterary 
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literary Property, Has, with great acutenefs^ 
proved this to be not a re/irfSiive^ but ad 
accumulative law; and confequently not 
the fole foundation, but an additional fap-? 
port of literary property. This he infers 
from the ^preambky which fets forth the bad 
eiFeds arifing from the liberty taken of priht^p 
ing and reprinting books, without the don- 
fent of the authors or proprietors. *^ NoWj^** 
faith he, *' could the injured parties here 
mentioned be proprietors of that in which 
they had no property ? Not only the expreff 
foriy but the fentiment^^ he adds, •• neceCp 
farily fuppofes the word Proprietors to be 
ufcd in its ftrid and exad: fignification.^ 

* - 
Did thefe arguments want a fupport, w<; 

might add, that if we could fuppofe the le- 

giflature to have ufed the v^ord proprietors 

inaccurately, or, as denoting a pofleflion 

without right ; yet what follows would de- 

Xlroy fuch a fuppofitipn. For the firft claufe 

in the a<ft provides, that '^tbe author qf any 

*^ iook^ WHO HATH NOT TRANSFERRED 

•* the copy to any other ^ or the bcokjeller who 
?' hath PURCHASED or acqjjired any copy^ 
^^ Jballhave the fole right of printing for thfi 
l^ term of fwenty-one yearly 
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Here it is manifeft that the a£t does pot 

create a right in the author or bookfeller, 

but prefumes a right already fubiifting. It 

IS pbfervable, that the words above-cited, 

refer to tranfadions between the author and 

bookfeller prior to the aB. — Could an author 

transfer that in which he had not a legal ex- 

clufive property ?— j-Could the bookfeller pur^ 

chafe or acquire what the author had no right 

to convey or transfer. 

Nothing can be more clear than the ex*r 
predion and fentiment of the legiflature: 
leaving it in contemplation to grant an ad^ 
ditional fupport for the encouragement of 
learning. — For this purpofe it provides, ^Jiat 
if the author hath not transferred his rigbt^^ 
he (hall be intituled to fuch additional fup- 
port for a certain term ; that is, he (hall have 
the fole right (already fubfifting) flrength- 
ened and fecured by the penalties which 
follow. But if he bath transferred it, then 
the bookfeller, who hath purchafed it, fhall 
be intitled for the like term to the fame ad- 
ditional benefit. There is no right created^ 
but a right acknowledged as exifling either 



i » 



[ 31 ] 

in the author^ or transferred to the b6ok-« 

ieller, before the making of the aS^ is con<** 
firmed by inflidUng certain penalties on 
the invader *• 

Thk 

■ * The writer of the Enquiry a(ks, " If this be a ni* 
*f tural right, to what parpofe was the aft of parliameqt 
** made by which the property of each copy was cfta- 
*' blilhed for a term of years \ All affirmatory aAs^** 
he condades, ** ftrengthen and extend the commoii 
'< law; whereas this eftablKhes for a time a right, 
** which» if natural, mnft have exifted at all times.^ 

But this interpretation of the a£t is clearly erroneonis. 
It hath been (hewn above, that the aA eftablifheth no 
right, but takes up a right already eftabliihed, which it 
guards by additional penalties. It is the penalty^ not 
the rights which is eftabliihed for a time : and there 
was good fenfe in this provifion. For at common la^^ 
a jury muft be under difficulty in eftimating damages 
for the invafion of an author's property ; which, from 
the nature of the wrong, are not eafily afcertained. 
Therefore, in aid of this right at common law, the aft 
provideth, that ** every book expofed to fale without. 
*' confent of the proprietor obtained in writing, fhali 
-*• be forfeited and made wafte paper of: and farther, 
•* that the offenders (hall forfeit one penny for every 
•* Iheet in his cuftody, or expofed to fale.*^ Everjf 
one knows, that it is a ufual practice to ftrengthen % 
remedy at common law by the additional fanftion of % 
ftatute \ and the reafon why this additional fanftion k 
leftraincd to a number of years^ is well accounted for 
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This being the ftate of literary property^ 
fis it is founded both on the principles of na- 
turd reafon and of law, let us, in the next 
place, view it in the point of convenience 
andlnconvenience, and examine whether an 
exclufive right is likely to be favourable or 
prejudicial to the oaufe of literattire. 

« • • • 

In the difcuflion of this point, tlielwritef 
of the Enquiry obfcrveth, that ** in England^ 
'** the revival of letters was coeval with thd 

*' introduction of printing, and that authors 

. . f ... 

by the author of the letter above-qooted. << Tie 
*' great temptation," he obferves, *' to invade thispro^ 
*' perty being while the demand for it is' great and fro* 
^' quent, which is generally on the iirft publicadon of 
•< a book, and fome few years afterwards." Thej 
Who applied for this aft, had in view the aathor*f 
immediate benefit odly, and did not extend theif 
thoughts to futurity, from a prefumption probably that, 
after a certain term» the returns of profit being very flow^ 
there would be little temptation for piracy : therefore 
the common law was thought fufficient to guard a right 
fo unlikely to be invaded. Grant the temptation to 
have contiaucd however, yet we too often find, that pe* 
titioners to the legiflature have not the generofity to 
carry their concern beyond themfelves and their immc* 
diate conneftibns, but are content to leave polleiity to 
guard their owa ri^ts. 

, " had 
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^ had but little enoouragemeat^ Cfitherlij^ 
<* public or priirate liberality*" 

" In this, however^ he fecms to coDtradi6t 
the concurring^ evidence of hiftory. It b 
certain, that at the revival of letters, authors' 
fioet with extraordinary countenance and 
encouragement. Witnefs Erajinus^ BudauSp 
and other learned men, who, in the renaicent 
fiate of literature, met with the mod nolbW 
and generous reception from the great, and 
were even courted by contending princM. 

At this time, the writer continues, ^ the 
cuftom firft arofe by which authors claimed 
die fole right of multipljring impreffions (^ 
their books/' If we trace the progrels ol 
literature, however, we (hall find that this 
daim arofe much latei*, and that it derived 
its fource from principles to which the writer 
has not adverted. 

If I remember right, die art of prlntiag 
was firft introduced into this kingdom bj 
the famous Caxton, towards the beginning 

F 9f 
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of the reign of Henry the Vllth ♦. PHnter^r 

at this time, were themfelves men of em* 
dition, and maintained a liberal and friendly 
conefpondence with the learned. Their 
art» however, at firft was rude, and per- 
haps was not ufed Co much with a view to 
expedite the circulation of copies, as to re<- 
lieve from the fatigue and expence of tran-» 
icribing, and to give a more permanent cha«» 
radcr to the works of genius. If we refleft 
on the early (late of literature, this will ap« 
pear more than conjeAure. . 

;* In the reign of Henry the Vllth, it was ia 
its infancy. The preis, at that time, was more 
employed in printing old copies, than in gi?« 
ing birth to new productions. J The king 
himfelf, though a man of parts, was. not di- 
ftingui(hed by his love of literature. It b 
mentioned, as one of his accomplifliroents^ 
that he underftood Latin, though he gene* 
rally read French. In few words, his atten^ 

■ 

^ He was invited in the latter-end of the reign of 
Henry VI. bat, if rccoUeflion does not mifleid me, he 
did not come till the time above-mentioned. How- 
ever, ftrift chronological accuracy Is not neceflary oa 
. Ais occafion. 
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tion was divided between his anxiety fo tlla- 

blifli his throne, and his endeavour to aniaft 
treafare : as to his manificencej it was con^ 
£ned to (pies and informers. . 



i 



' In the fucceeding reign, indeed, learning 
made a rapid progrefs. The king himietf 
was an author. The great men of that ag^ 
encouraged and rewarded thofe talents which 
they cultivated themfelves. Wol/ey was a 
patron of literature; fo was the great Sit 
Thomas More. Even the fair (ex at this 
time made a figure in the learned circle : 
and there are now extant fome well-penned 
letters, in the Latin tongue, from Sir Thomai 
More's daughter to Erafmus. ' 

• ■ • , 

* The learning of this period, however, was 
confined to ecclefiafticks, with a few peribns 
of rank, who applied themfelves to letters 
with that eagernefs and afliduity genfsrally 
heflowed on the attainment of a new accom* 
pli(hment, which is becoming fadiionable^ 
As to the bulk of the people, they were £b 
illiterate, that to be capable of reading merely» 
was a proof of no common education* 

Fa ':; Ut 

■% ' 
^t* • . - * * • s 
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Tn the ftlgfl df EliEabith, litentute feipii 

i boanteoas hanreft. The reign of thk 
learned princefi 'produced the great Bktdfev 
Raleigh, &c. Nor muft we forget the leam^ 
ed Johnfon ; nor him, above all, whofe lofty 
gehios ibared fach towering heights^ is no 
One iince hai been capable of attairiiiig. Ift 
^is reign, the Engliih tongue recei«<$d itft 
firft poU(h« Literature, however^ ftill dif-^ 
fu£:d icfelf by very (low degrees among the 
bulk of the people, ind made little progreft 
in the fucceeding rcign. 



^ r 



The learning of this reign was» for the mod 
part^ tj^cTC pedantry, and ethaufted itfelf 
chiefly in polemical contraverfy and fcho^ 
laftic fubtleties, which contribute rather to 
perplex than to improve the underftanding. 

tt was thfe irelgn of the unfortuhateCharTes, 
t^liich cdntl-ibtited more than all thbie pre- 
ceding, to enlighten the bulk of the people^ 
Durihg the miferable contentions of that 
period, appeals were made to the public from 
both patties : and whbcvc'r reads the (peeches 
and mmqnd'rahces of thoie days^ will fine} 
them penned with a hativc*ftrcngth,preci^ 
fion and dignity of didlion, free froni thofc, 

gallicifmi 
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fanicifmfl wliich have trontnboted to tnat^ 

vale our language. About this time too^ 
ttanj admirable treatifes were' |)ubli(hcd oa 
the art of government ; ikrhich opening tht 
eyes of the multitude, made them acquaint^ 
ed with their importance in the ftate, an^ 
nt the fame time rendered them annons to 
improve the means, by whith they acquired 
% knowledge fo eflential tb their intercft an4 
freedon^ * 1 * 
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This happy tendency of literature was fo 

obvious, that after the reftoration, ungene* 

rous endeavours were ufed to deprefs it. Wit& 

this view the a£t was framed which has beeft 

quoted above, and which was calculated t6 

fubjed works of genius in every kind t& 

the tyranny of a licenfer. But this was 

not all. The manners of the times cohtril 

buted to thedebafement of literature, as much 

as the reftridions of the legiflature. Savior 

luxuria inctibuit. In a gay and voluptiuoua 

court, every thing (erious and manly was perr 

verted into an objtfk of ridicule; and the 

wit of thofe days was downright ribaldry. 



•-# 



learning, froni hence^ remained 
•A)me time at a ftand, till it (Lone forth in ita^ 

fuU 
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full Ittftre in tlxeclaysof qtiqen Anne. * llica 
it was that the leading nien in the adoiini;- 
firation were fcholars and. patronizers . of 
learning. Then it was that a long catalogue 
of Literati refle^d glory on the age they 
\ lived in. Then it was that the elegant 
Addifon daily circulated his excellent eflays, 
in the familiar channel of a news-paper«— ^ 
A circumftance» which has contributed per7 
haps more than any other to diffufe a tafte 
for literature among all orders of mco« 



«- .■^ 



The avidity of the public for the produc:^ 
tions of the learned, and the encouragemcn| 
afforded to authors, tempted every one wh9 
wa; illuminated with the fainted ray of genius^ 
to turn his mind to literary purfaits. Henc^ 
the number of authors hath daily increafedi 
in proportion as readers have multiplied* ., 

The public, therefore, properly fp^akiing^ 
are now become the patrons of learning^ 
authors are grown fo nuniefous, that all can^ 
hot be taken under the efpecial patronage of 
the great. 

From this dedu&ion, we may clearly dif- 
cover the rcafon why the author's excliifive 

right 
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right was never^worth ctaiining before ncMT 

indeed for fome time after, the inveatiopTof 
printing. It was not, as the writer infifts, 
« becaafe it could never be executed before/^ 
For the right was always inherent, and inight 
always have been executed : but we find 
that learning was, in its infant ftate, confined 
within a very narrow fpbere. The author 
could have no dependance on die number^ 
but on the quality of his readers. Nevenhe* 
lefS) we muft not infer from the paucity of 
purchafers, what the writer fuppo(ts, that 
^* the gains of the author were therefore 
•• fmall/' The contrary is manilfeft. Men 
of learning in thole days not only received 
liberal gratuities from the bounty of their pa- 
trons^ but few of them were without annual 
Jiipends : therefore they wer« under no oe- 
ceflity of being anxious about the circulation 
of their copies. 



• • • ' » ... . • 

* But fince authors and readers are muItU ] 

plied, the cafe is extremely different. . The i 
profits of a copy are now coUeded by flow 
returns from a number of purchafers % and if 
the author has not a right in all the copies 
which are multiplied from his original 



*. 
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Manuicript, he has, truly ipeaking, fcarci 

toy property at all. 

We cannot too much applaud the nobI<; 
indignation which this writer exprefleth, 
again ft that bafe fervitude in which he fup- 
I pofes authors to be dependant on bookfellers^ 
in confequence of the exclufive right con- 
tended for* But their fervitude does not 
arife from this principle. \Vriters of real 
abilities need not be Haves to bookfellers. 
unlefs the moft profligate morals and habi- 
tual indifcretion confpire to make them drag 
fuch a galling chain. In this cafe they ^np 
iiot ilave^ as authors, but as men. 

It is true, where a tafte for reading is £i 
univerfally diffbfed, there will be authors 
fuitable to every clafs of readers. Many fu- 
tile and obfcene produdions vnil be adapted 
to the prurience and depravity of the great 
and fmall vulgar. But writers of fuch low 
eftimation are flaves by nature, and it is of 
no importance to the public who arc ihai 
maflers. 

• • • ■ 

m 

There is fcarce a right which the law prcM 
tedeth which is not liable to ahufe^ ^ lt%jpmi^ 

vifioDt 



vifiops Deverthelefs muft extend to generals, 
and cannot involve every fpeci^c objefk, 
which may furnifh a ground for exception. 






What a prgodjce would the caufe o£ \i^ 
.terature fuftain, were writers deprived of the 
exclufive right to their own produdiions, ' 
and of the privilege of transferring them ? 
Should this determination ever take place, 
the public muft never more exped works of 
great length and difficulty^ the execution of 
which demand the united contribution of 
perhaps more than twenty opulent hook-- 
fellers, who hazard a certain fum on the 
proiped of uncertain gaui» 

• • • ♦ • • • ■ . , 

• ■■»■ ••-., •♦». 

" Where will patrohs be found among the 
great, who will fupport an authof in.fuch 
expenfive and hazardous undertakings ? Grant 
that there are fuch. Yet how (hall a writer, 
perhaps in the vale of obfcurity, climb to 
the dofct of the great ? Were we even to 
fuppofe a writer himfelf to be iri competent ; 
circumftancesy a lot not conmion among the 
learned, yet few would choofe to riik a large 
and cenain expence, to be reimburfed by 
flow and uncertain returns of profiti 

G Wbo^ 
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confequendy a power of transferring fucb 
right, learning will fooQ be loft among us» the 
gloom of Gothic ignorance will darken the 
age^ and extinguifh every beam of ideoce* 

Having endeavoured to (hew that a literary, 
copy is a fubj^fk fufceptible of property, ths^. 
It aiay be governed by the known and efta-» 
bli(hed roles of law, that the exdufive right 
contended for will produce no inconvenience, 
either with regard to the author or tt> the 
public, that on the contrary a communion of 
this right will be injurious to both, and In 
the end deftrudive of literature, it remains 
to hope that this right may be judicially efta* 
bliihed, and preferved inviolably to the lateft 
pofteri^. : ^ 

• ' t ■ • . • »• 

* May the fruits of genius never be expofed 
to rapine and depredation I May they^ who 
are too often deftitute of the goods of for*^ 
tune, be fecured in the enjoyment of the 
'goods of the mind, which they derive from 
|he bounty of nature ! May it never be. laid 
'that th? Common Law of Englfind ib ^^e- 
powned for the wifdom and impartiality of 
Its inftitutions, aiford^th no protcOion to (he 

produft 
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prodiid of learningt which is the parent cit 
every focial refinement^ the friend of ^irtn^ 
and the guardian of civil liberty. ** Plem^''^ 
fays Tolly^ '^ omnes funt libri, plenas £ir 
^^ pientium voces, plena exemplomm ve- 
*' tuftas : quse jacerent in tenebris omnia» nifi 
** literarum lumen accederet. Quam muU 
*' tis nobis imagines, non folum ad intuen^ 
*^ dum, verum etiam ad imitandum, ford^ 
^* fimorum virorum, exprei&s^ Icriptores rcr 
liquerunt ? Quas ego mihi femper in ad^ 
miniftranda republica proponens,animumt 
^ & mentem oieam ip& cogitationchomi- 
^* num exceUendum, conformabanu't 
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